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ADVERTISEMENT. 



BOHBi 



THE high authority which the great name of 
Lord Kenyon has always borne in Westminster 
Hall^ and the favourable reception which the 
former series of Cases published by the Taker 
of the following Notes met with from the Pro- 
fession, has induced the Editor to avail himself 
of the opportunity which his situation afforded 
him of preventing the remainder of those Notes 
from being lost to the Profession. Of their 
accuracy, he, of course, can form no better 
judgment than any of his cotemporaries. Of 
their authenticity he has the most certain 
knowledge, as they were confided to him by 
the Author himself. For the notes, he and he 
alone is answerable. Many new Cases have 
since arisen : these he has carefully digested. 
Some, but very few, proceed upon principles 
differing from the principal Cases ; but it is no 

small tribute to the memory of Lord Kenyon, 

a 2 
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ADVERTISEMENT. 



that SO many instances should have occurred, 
where different Judges, at distant periods, have 
proceeded on principles in direct accordance 
with his decisions, when they have not even 
had the advantage of seeing them. Some few 
Cases which occurred before other Judgfes WcJ 
at a later period, are inserted in their order. 

Temple, October 1829. 
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CASES IN K. B. 



AT THE SITTINGS 



AT NISI PRIUS, 



AFTER HILARY TERM, 35 GEORGE HI. 1795. 



GUNTER V. SMITH and Another. 

To Debt on bond the Defendants pleaded non 
estfacturriy and also that the bond was not truly read 
to them. In the introductory part of their plea, 
they prayed oyer of the condition, and set it out on 
the record ; but in so doing left blanks, which, in the 
condition itself, were filled up. To which plea the 
Plaintiff replied generally. 

Mingaj/y for the Defendants, objected that the 
deed produced was not the deed set out upon the 
record, and contended that the Plaintiff must there- 
fore be nonsuited, or a verdict be found for the De- 
fendants on the issue of non est factum. 

Erskine, for the Plaintiff, answered, that this 
was the fault of the Defendants themselves ; they, 
having a true copy, ought not to be permitted to take 
advantage of their own fraud. 

B Lord 



Tuesday, 
February 17. 
At West- 
minster. 

Where, upon 
oyer of a 
deed, the De- 
fendant sets 
it out untru- 
ly, and the . 
Plaintiff re- 
plies gene- 
rally; the 
Defendant 
may take ad- 
vantage of 
the variance 
on non est 
factum, 
lMarsh,2\/^. 
S. P. Tid(L 
Pr. 638. 



CASES AT NISI PRIUS, 

Lord Kenyon. The Plaintiff ought, by his rejJi- 
cation, to have prayed to have the bond enrolled {a) ; 
but as it is, I must take the deed declared on to be 
that stated on the record, which does not agree with 
the instrument produced in evidence. The Plaintiff 
need not state the condition (Ji) in his declaration, 
but when introduced by either party it is as much 
part of the deed as the obligation itself, and must be 
truly stated. If the fault is really in the Defendants, 
they or their attorney will probably be hereafter 
obliged to pay the whole costs ; but here, I must see 
that the Plaintiff prove the case which he has stated. 

The Defendants attorney confessed that the mis- 
take arose in his office, and consented to the cause 
proceeding ; whereupon a verdict was found for the 
Plaintiff(c). 

(tt) The Plaintiff should have prayed to have the bond en- 
FoUed, have procured it to be truly enrolled, and have then 
demurred, i Wms. Saunders j 9 b. n. (1). Com, Dig. Pleader, 
P. 1. Or he might have signed judgment as for want of a plea. 
Ferguson v. Macreth^ 4 T. R. 370, n. (b.). Or the Court would 
quash the plea. Wallace v. Duchess of Cumberland, 4 T. R. 

371- 

(h) As to when it may be proper to set out the conditicm in 
the declaration^ and when not, see 1 Wms. Saund. 38. 2 IFms. 
Saund* 187 a. 

(e) By a late Act of Parliament, 9 Geo, 4, c. 15, "every 
" Court of Record holding plea in civil actions, any Judge 
" sitting at Nisi Prius, and any Court of oyer, terminer, and gene- 
*^ ral gaol delivery, &c., if such Court or Judge shall see fit so to 
** do, hath power to cause the record on which any trial may be 
'' depending before any such Judge, &c. in any civil action, or 
" in any indictment or information for any misdemeanor, when 
'* any variance shall appear between any matter in writing or in 
" print produced in evidence* and the recital or setting forth 

9 « thereof 



AFTER HILARY TERM, 35 GEO. III. 3 

^< thereof on the record whereon the trial is pending, to be 
*^ forthwith amended in such particular by some officer of the 
** Court, on payment of such costs (if any) to the other party, 
** as such Judge or Court shall think reasonable ; and thereupon 
'* the trial shall proceed as if no such variance had appeared." 

Where, in an action for a malicious arrest, the allegation was 
that the Defendants " did not prosecute the suit complained of, 
** but therein made default, and their pledges were in mercy," 
&c« and the proof was of a discontinuance ; this was held to 
be a variance, and that it could not be amended at Nisi Prius 
under 9 Geo. 4, c. 15, not being a mere mistake in setting out 
a written instrument, but an allegation of something totally dif- 
ferent from the proof. Webb v. Hill and Another, M. and IT, 
NT. P. C. 253- 



BLOXHAM and Others, Assignees, Sfc. 
V. GRAHAM and Others. 

Trover for leases, waggons, &c. Buying 

GalUerSy the bankrupt^ was agent to Graham and ^ro^ g ^f 
Co., the Defendants, who were lime-burners, and was grass, cut- 
paid by them a salary of 40 /. a year. Whilst he con- down and 
tinned in their employ he embezzled several large making them 
sums of money belonging to them, and applied the a trading 
same in purchasing the leases, &c. for which this ^ithmthe 
action was brought. Afterwards finding himself in laws. 

*^^^^»g vant of A. 
embezzle his property, and therewith purchase a lease, &c. and after- 
wards commit an act of bankruptcy, and then assign the lease to A.\ 
A, has not such an equitable lien as to be an answer to an action of trover 
against assignees. But see note (a). 

(a) In the case of Taylor v. Sir T. Plumer, 3 M. and 5. 
(68, it was held, that, if an agent jexchange, without authoritji^ 

B 2 the 



4 CASES AT NISI PRIUS, 

failing circumstances, he made a fraudulent assign- 
ment of all his effects to his son. The deed recited 

a con- 

ihe property of his principal, the property given in exchange 
will belong to the principal ; and if the agent become bankrupt, 
and the newly acquired property can be distinguished from the 
mass of his other property, it will not pass under his commission. 
So in Gladstone v. Hadiuine, i M. and S. 517, it was holden 
that property obtained by fraud, which could be distinguished, 
would not pass. See also Ex parte Moor, Co. B. L, 400 ; Harrison 
V. Walker^ vol. i. p. 1 1 1. The material question in all these cases 
is, whether the property has been so mixed with that of the 
bankrupt as to appear to the world to be in his possession, order 
and disposition. If it has been so mixed, the right of the party 
to whom it originally belonged becomes the same as that of the 
other creditors, by reason that the possession of such property 
may be the means of obtaining for the bankrupt a more exten- 
sive credit than he would otherwise have. But where it can be 
identified, where it is marked, and set aside from the rest as the 
property of another person, as in that case it does not bear with 
it a deceitful and false credit, the law will not suffer that which 
is the indisputable property of one individual to be distributed 
amongst others. See Ex parte Marrable, 1 Gli^n and Jamiesotiy 
402. And in the cases of factors, bankers, and overseers of the 
poor, they being known to have the goods of other people in 
their possession, the probability of their obtaining a delusive and 
false credit by means of the goods which they have of others is 
not so great ; therefore if those goods remain in specie in their 
hands at the time of their bankruptcy, they may be taken by 
the true owners. See post, note (c). Zincke v. Walker, 2 Black. 
1154. Co. B. L. 134. So where the bankrupt's possession was 
merely in auter droit, as executor, &c. Ex parte Ellis, 1 Atk, 101. 
Per Lord Mansfield, 3 Burr, 1368 ; and upon this principle, in the 
case Ex parte Marsh, 1 Atk, 1 59, where a trader married a woman 
who was in possession of goods as administratrix to her former 
husband. Lord Hardtvicke held that such goods did not pass 
under a commission of bipkruptcy sued out against the husband. 
And where the bankrupt's possession is as trustee only, and he 

< 

has no legal claim to the goods, Carpenter v. Marnell, 3 B. and 

P. 40, 



AFTER HILARY TERM, 35 GEO. III. 

a consideration of 1,400/., though nothing was in 
fact paid. The Defendants then discovering that 
they had been cheated by Galliers, threatened to 
arrest him, and actually sued out a writ against him ; 
upon which, the son assigned these effects to the De- 
fendants. In order to show Galliers to be a trader, 
the Plaintiffs proved that he frequently bought grass 
standing, mowed the crop, and converted it into hay, 
which he sold ; and that he also traded in straw, which 
he bought after the wheat had been thrashed out, 
and sold again. 

Bearcroji, for the Defendants, contended that 
these leases having been purchased by the bankrupt 
with money of the Defendants, the bankrupt must be 
considered as having held them in trust for the De- 
fendants, and that therefore the bankrupt's son did no 
more than deliver to them their own property. 

Lord Ken YON. Where the party has an equitable 
lien, he may clothe his possession therewith ; but that 
cannot extend to all the property of the bankrupt, 
for a departure with all his property is, ipsojacto, an 
act of bankruptcy (b). As to the trading, the pur- 
chasing 

P. 40, or where he has possession for a particular purpose only, 
Collins Y. Forbes f 3 T. il. 316; in both these cases the goods so 
in his possession will not pass under the commission, provided 
they are such as to be distinguished from his other property ; as 
for instance bills remitted and appropriated for a specific pur- 
pose ; what shall be such appropriation is matter of fact. See 
Selttj, iV. P. 1, 1217, 6th edit, and the cases there collected. 

(6) If a debtor assigned by deed a part of his goods and 
chattels to a hondjide creditor, in contemplation of bankruptcy, 
this was held to be an act of bankruptcy. See 1 Selw. N, P. 
198, n. (20). And by the 6th Geo. 4, c. 16, s. 3, it is amongst 

B 3 other 
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6 CASES AT NISI PRIUS, 

chasing straw and selling it again is clearly sufficient : 
but if the bankrupt had merely bought hay growing 

on 

other tilings enacted, that if a trader *^ make or cause to be 
** made, either within this realm or elsewhere, any fraudulent 
** grant or conveyance of any of his lands, tenements, goods 
*' or chattels, or make or cause to be made any fraudulent sur- 
'* render of any of his copyhold lands or tenements, or make or 
*^ cause to be made any fraudulent gift, delivery or transfer of 
" any of his goods or chattels ; every such trader doing, suffer- 
** ing, procuring, executing, permitting, making or causing to 
** be made, any of these acts, deeds or matters aforesaid, with 
** intent to defeat or delay his creditors, shall be deemed to have 
** thereby committed an act of bankruptcy.*' 

But where any such trader shall execute any conveyance or 
assignment by deed, to a trustee or trustees, of all his estate and 
effects for the benetit of all his creditors, the execution of such 
deed shall not be deemed an act of bankruptcy, unless a com- 
mission issue against such trader within six calendar months 
from ihe execution thereof by such trader, provided the parti- 
culars in the 4th section of above act are complied with. 6th 
Geo, 4, c. 16, s. 4. 

Upon the 3d section of this statute it has been held, that where 
a trader in embarrassed circumstances gave a bill of sale of part 
of his property to a particular creditor, it was properly left to 
the jury to say whether it was a voluntary deed, and given in 
contemplation of bankruptcy. Gihbins and Others v. Phillips^ 
7 J5. and C. 529. And in Flook, Assignee, v. Jones, 4 Bing. 20, 
where, on Sept. 24, 1 824, D. the obligor, who on the 14th of Aug. 
preceding had quitted premises held of the obligee, paid the 
obligee the balance on a bond due Oct, 19th following ; the fix- 
tures left on the premises, which were valued on the 24th Sept., 
being taken in discharge of the other sum payable under the 
bond. In Juli^ preceding, D. upon looking into his affairs, found 
he could only pay 17 s. in the pound ; and he sold his watch and 
part of his stock to satisfy some claims upon him. D. became 
bankrupt 28th Oct. 1824, but said he had no intention of be- 
coming bankrupt at the time he paid the obligee, though he 
made the payment because he expected other creditors would 

get 
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on the land, and afterwards mowed and sold it, I am, 
speaking ea; momento, inclined to think that it would 
not have constituted a sufficient trading to make him 
liable to the bankrupt laws (c) ; for the growing crop 

is 

get possession of his property. It was held that the jury were 
properly directed to consider, whether the payment was made 
with a view to the probability of D. becoming bankrupt, and in 
fraudulent preference of the obligee. 

(c) As to how far the purchase and sale of the profits of lands 
will make a man a trader within the bankrupt laws, the following 
cases may lead to some conclusion. If a person purchase the 
privilege of digging the soil, or take a piece of land for the 
tnere purpose of making bricks of the earth for sale, he would, 
accdrding to the case of WelU v. Parker, 1 T. R. 34, Co. Bank. 
L* 52, be considered a trader ; for in that case it was said, that 
the renting of the ground was as much a purchase of the clay 
as if it had been bought at so much a load. But if the owner 
of the soil, or one who has a lease for other purposes, so apply 
the soil as the best and most beneficial mode of making use of 
its produce, he will not be a trader within the bankrupt laws. 
Sutton V. Wheeley, 3 Smithy 445 ; 7 JE. il. 442. Port v. Turton^ 
2 Wilsorif 169. Anon. Lqffi, 323. So if a man rent alum works, 
and get alum therefrom for the purpose of sale. Newton v. 
Newton, Co, B. L. 76, 3d edit. And where a person purchased a 
coal mine for so long a time as any coals could be gotten therein, 
paying annually a certain rent, (subject to a right of entry in tlie 
seller in case of non-payment), and worked the mine and sold the 
coals, it was hoi den that he was not a trader within the bankrupt 
laws. Port V. Turton, 2 Wils. 169. And in the case of Paul 
and Another, Assignees, &c. v. Dowling, 1 Af.and M., N.P>C. 263^ 
where the owner of land burnt bricks from the clay contained 
in it, and bought chalk to burn with them, that being an usual 
and convenient way of making bricks in that country, though 
not necessary for the particular clay ; he then sold the bricks 
and the lime produced from the chalk : Lord Tenterden held it 
to be clear that he was not a trader on account of his manufac- 
ture and sale of these bricks, and that if he nought the chalk tA. 

3 A bum 
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is attached to the realty, and by the common law 
would not even have been distrainable {d). 

If these Defendants might take back this property, 
every merchant who has sold a bale of silk might do 
the same. It is not like the case of a factor, in 
which the owner of the goods delivered to him 
may retake such as remain in specie in the factor's 
hands (e). And so if a steward receive money, which 
remains in his possession in a bag or otherwise, so as to 
be distinguishable from his other goods when he be- 
comes a bankrupt, it may be taken by the true owner, 

bum with his brick earth, that being in his own judgment and in 
that of those about him the more convenient mode of emplopng 
his brick earth, he would not in his opinion be a trader in lime, 
and liable as a lime-burner to the bankrupt laws. See also 
Stevoart v. Bally 2 N. R. 78 ; Patten v. Browne, 7 Taunt* 409. 
In the case of Holroyd v. Gijoynne, 2 Taunts 176, which appears 
to be the nearest to the principal case, the purchasing of a lot 
of growing timber, with intent (which is material, see Potman 
V. Vaughan, 1 T. R» 572 ; Bartholomexv v. Sherwood, id. 573, 
n. (a) ; Wright v. Bird, 1 Price 20.) to sell again^ was held suffi- 
cient to constitute a man a trader. Qtiare, therefore, as to this 
intimation of Lord Kent/on*8, and whetlier, if the intention of the 
bankrupt at the time of the purchase had been to sell the hay, 
he must not have been considered a trader ? See also Newland 
V. Bellf Holt. Cases, 221. 

(d) 1 Roll. Abr, 666, H. pi. 3. But now, by stat. 11 Geo. 2, 
c. 19, s. 8, ** Landlords or their bailiffs, or other persons em- 
<< powered by them, may distrain corn, grass, or other product 
" growing on any part of the land demised.'* 

(e) And in the case Ex parte Chion, 3 P. W. 187, n. (a), where 
a trader bought South-Sea stock for /. S,, and took the stock in 
his own name, but entered it in his account-book as bought for 
J. S., after which he became bankrupt. Lord Parker held that 
this stock was not Ifable to the bankruptcy. 

because 
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because it is ear-marked, and not mixed with the 
general property of the bankrupt {f). 

Verdict for Plaintiff. 

Mr. Bearcrqft expressed himself to be perfectly 
satisfied with the decision. 

(/) Bull. N. P. 42, and per Lord Mansfield^ Mace v. CadeUy 
Cowp. 333. Tooke V. Holingtoorthf 5 T. R. 226, 227. Lord 
Kenyan^ C. J. 2 JF/. B. 501. 
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^ , , MOOR and Another v. HILL. 

Wednesaai/, 
May 20. At 
Guildhall. j 

Assumpsit on an account stated, 
was indebted The Defendant was indebted to the Plaintiff Moor 

Truf'xd^c' ^^ ^ ^^^^^ ^^^ of money ; and afterwards, on the 28th 
entered into January 1793, the other Plaintiff was admitted 
S^ST'lSd * partner with Moor, after which a further debt was 
-^.contract- contracted. On the 31st October following the De- 
debt with fendant and the Plaintiffs settled an account : it was 
both, and j^^^i agreed, that all the money due to Moor before 

then settled . . . 

an account his partnership with the other Plaintiff should be 

with both, as ^^^ken into that account, and that the balance should 

well upon 

what was due be paid to both Plaintiffs. 

to B. before Erskine, 

his partner- 
ship with C. as upon the debt contracted afterwards : Held that jB. and 
C might join in an action on an account stated (a). 

(a) See 4 Esp. 204. The old rule of law was, that choses in 
action could not be assigned ; but there are cases which have 

much 
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Erskine^ for the Defendant, contended that the 
money due to Moor before the other Flamtiff be- 
came 

much relaxed this rule ; and where a debtor has assented to the 
substitution of a third person as his creditor, and has promised 
to pay such third person, it has been held, that the latter might 
maintain an action against the original debtor without using the 
name of the person with whom the debt was originally con- 
tracted : thus, in Fenner v. Mears, 2 Black, 1269, the assignee of 
a bond to whom the obligor had promised to pay the money, was 
permitted to recover the money in an action for money had and 
received to his use ; and in like manner where A, being indebted 
to B, for brokerage, and B. indebted to C. for money lent, B* 
gave an order on A, to pay the sum due to him to C. as a secu« 
rity, on which C. lent B, a further sum, and A. accepted the 
order ; it was determined, by three Judges against one, that C. 
might maintain an action against A. for money had and received 
to his use, and all agreed that the transaction might be consi- 
dered as evidence of an account stated between A. and C. 
Israel v. Douglas ^ 1 //. B, 239. And so where the Plain ti£b 
were creditors, and the Defendant debtor to T. and Co.f and by 
consent of all parties, an arrangement was made that the Defen- 
dants should pay to the Plaintiffs the debt due to them from T. 
and Co, ; the Court of King's Bench held this to be money had 
and received by the Defendant to the Plaintiff's use. Wilson v. 
Copdandy 5 B. and A* 228. But in the case of Cuxon and Ana- 
therf Assignees, v. Chadley, 3 B. and C. 591, where /• C. being 
indebted to jS., and R. C. being indebted to jS., and also to J. C^ 
it was verbally agreed between the three that S. should transfer 
the debt due to him from J. C. to the account of R. C. ; and 
5., in pursuance of such agreement, delivered to R. C. an 
account, in which he (R. C.) was charged with the debt due 
from /. C. to S* : it was held that J. C. was not thereby dis- 
charged. And in the case of Wharton v. Walker^ 4 B, and C. 
163, where A. being indebted to B. gave him an order upon C, 
his (^.'s) tenant, to pay the amount out of the next rent that 
would become due : B. sent the order to C, but had not any 
direct communication with him upon the subject At the next 
rent-day C. produced the order to A,, and promised to pay the 

amount 
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came a partner with him could not be recovered in 
this action ; and said, that if that were struck out, 
the Defendant's set-oflT would exceed the Plaintiff's 
demand. 

Lord Kenyon said, that had there been no special 
^reement on the part of the Defendant, undoubtedly 
the Plaintiffs would not, by reason of any agreement 

amount to B. ; and upon receiving the difference between that 
and the whole rent, J, gave a receipt for the whole ; it was 
holden that B. could not recover the amount of the order from 
C. in an action for money had and received, or upon an account 
stated. * The propriety of the decision in Israel v. Douglas, on 
the point of money had and received, has frequently been 
doubted; and Latwence, J. in 3 East, 171, said that he had a 
note of that case differing materially from the report in Black- 
stone; and see the cases above cited. From these cases it 
appears, therefore, that the arrangement must be such as to 
operate as a discharge of the original debtor, and an agreement 
between the three parties that one of the other parties shall be 
substituted in his stead. See the case of Fairlie v. Denton, 
8 B. and C. 395. 

In the case of OMfieldy, Lowe, Hilary Term, gth and loth 
Geo. 4, Tuesday, February 2, which was an action for work and 
labour, goods sold, &c. the facts found upon a special case were 
these : The Defendant employed certain persons, of the names 
of Dixon and Stringer, to construct a certain machine and 
other work for him the Defendant. Dixon and Stringer com- 
menced making that machine, and had proceeded some way in 
their work, when they, by writing, assigned over to the Plaintiff 
the machine, so far as it was then advanced, and also the con- 
tract with the Defendant. The Plaintiff thereupon completed 
the machine and the other works, according to the original con- 
tract made between Dixon and Stringer with the Defendant. 
And the Defendant being told of the assignment, and seeing 
the Plaintiff at the work, told him to go on, and " that he would 
« see him paid." The Court held the action well brought by 
the Plaintiff. 

between 
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between themselves, be entitled to join in this action ; 
but since the Plaintiffs and the Defendant so arranged 
their accounts as that what was due to Moor previous 
to his entering into partnership with the other Plain- 
tiff, and what became due whilst they were partners, 
was by the consent of the Defendant taken into the 
account, and what was due from the Defendant con- 
sidered as a partnership debt, the Plaintiffs became 
joint creditors, and may recover against the Defendant 
in this action. 

Verdict for Plaintiffs. 

Garrow was of counsel for the Plaintiffs. 



HALL V. SMALLWOOD. J«^tf At 

Westminster. 

D EBT on a joint and several bond made by the if a bin of 
Defendant and Thomas Smallwood. conditioned for f ^® ?^ S^^ 

be given in 

the payment of 350/. and interest. satisfaction 

Amongst other pleas, the Defendant pleaded that debt, and it 
T. S., the co-obligor, had by bill of sale transferred Jf. afterwards 

' ... . discovered 

certain goods in satisfaction of this bond; on the that the obli- 
acceptance of which in satisfaction issue was taken, f fj^gu^ ■^q^^ 
The Defendant proved the bill of sale, and acceptance mitted an 
of the goods in satisfaction ; but it was also proved ruptcy, the 
that no more than a formal possession was delivered oWigee may 

, , abandon the 

to the Plaintiff, and that previous to the execution of bill of sale, 
this instrument Thomas Smallwood had committed ^^^ ^"® ®V* 

a commission 

an act of bankruptcy. Thomas Smallwood was also against the 

indebted fSbli^^^ 

cannot plead this bill as an accord and satisfaction. 



14 CASES AT NISI PRIUS, 

indebted to several other persons ; and the Plaintiff 
perceiving his security untenable, abandoned it, 
and took out a commission against Thomas Smalls 
wood. 

Law and John Vaughan^ for the Defendant, con- 
tended that this case was within that of (a) Bamford^ 
V. Baron, 2 T. Rep. 594, note (a), and that the 
Plaintiff could not himself impeach this bill of sale, 
though it might be fraudulent as against other cre- 
ditors. They also attempted to show, by evidence, 
that no act of bankruptcy was committed prior to this 
bill of sale. 

Lord Ken YON. The bill of sale, being fraudulent, 
was itself an act of bankruptcy, by the express lan- 
guage of the Stat, of James 1st. The Plaintiff ex- 
pected to have a valid security for his debt, but he 
afterwards discovered, on advising with those who 
were able to advise him, that it was waste paper. As 
such, it did not cancel the debt, and therefore he 
might resort to the security which he had before the 
bill of sale was made. If there had been no other 
creditor but the Plaintiff, it would have been a very 

(a) In which it was holden, that the parties to a deed of as- 
signment, whereby a trader assigned all his property, could- not 
set it up as an act of bankruptcy. And where the petitioning 
creditor of a commission sued out on an act of bankruptcy in 
December^ was a party to a deed of assignment by the bankrupt 
in the October preceding, it was holden that the assignees could 
not avail themselves of this deed as an act of bankruptcy, as 
they derived all their rights under the commission from the pe- 
titioning creditor. Tope and Another^ v. Hockin^ 7 B, and C 
101. But a party may be assignee under a commission founded 
on an act of bankruptcy by deed of assignment, sued out by 
another creditor. Tappenden v. Burgess, 4 East, 336. 

different 
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different case, for the Plaintiff would then have had 
a valid security. 

Verdict for Plaintiff. 

- Erskine and Marry at for Plaintiff (ft). 

{h) See the case of Doe dem. Pilcher againit Anderson and 
Another^ 5 M. an4 S. 161, in which also the court held that 
a creditor who, ignorant that an act of bankruptcy had been 
committed, had executed a composition deed and received a 
dividend under it, might, notwithstanding such deed, become 
a petitioning creditor in respect of his original debt. 



LUKIN and Another v. GODSALL. Wednes^y, 

May 27. 

Case for negligently pulling down and rebuilding if by the 
the Defendant's house in Long Acre, which was negligence 

^ of -4. m 

adjoining to that of the Plaintiff, by reason whereof building his 
it feU down, and the Plaintirs house also fell with it. \^^^t 

' joining to 

It was clearly proved that the accident happened Hj^V®^^*' c 
by the negligence or ignorance of the Defendant's B. is thrown 
surveyor ; and the only question was, by what rule liabkonly to 
the damages were to be assessed ? such sum in 

damages as 

GarroWf for the Plaintiffs, called witnesses to was the value 

prove the expense the Plaintiffs would be put to in ^^^^J ^^j 

building a new house, and contended that the Jury notthewhole 

ought to give that sum in damages. buFldbg a 

The Plaintiffs were lessees under the Mercers* new one. 
Company, and about twenty-three years of the lease 
were unexpired. 

Lord Ken YON said that the Jury ought not to give 

as 
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as much in damages as would be sufRcient to build a 
new house, but should make a reasonable and proper 
allowance for the benefit which the Plaintiff would 
receive by having a new house instead of an old one, 
otherwise the Plaintiff would be a gainer by the 
accident. His Lordship compared this case ttf that of 
marine insurances, where an allowance of one third 
new for old was always made (jd). He observed that 
in strictness the Plaintiffs could recover nothing 
more than the injury done to their possession ; for 
that the reversioner might also maintain an action 
for the injury done to the inheritance, and the De- 
fendant would not be liable to rebuild, unless there 
was an express covenant to keep the premises in re- 
pair (J). This could not be considered as waste, for 
it was an accident where no blame was imputable to 
the Plaintiff, and was like the case of a fire or de- 
struction by the king's enemies. In the case of a 
fire, Lord Northington had held that the lessee was 

not bound to pay rent (c), 

GarroWy 

(a) See Da Costa v. Netmham, 2T,R, 407. Palmer v. Black- 
bum, 1 Bing.Qi* Poingdestre v. Roj/al Exchange^ R, and M. 
JV^.P.C.378. 

(b) In the case of Rooke v. Warth, 1 Vez, 462, Lord Chan- 
cellor Hardxvicke is reported to have said, " So between landlord 
" and tenant for years, though no covenant to repair and re- 
** build, he is subject to waste in general; and if the house is 
" burned by fire, he must rebuild." 

(c) If the lease contain a covenant to repair generally without 
any exception as to casualties byifire,^ the lessee will, in case of 
destruction by fire, be bound to rebuild ; Poole v. Archer, Skin. 210; 
Earl of Chesterfield v. Duke of Bolton, Com. Rep. 627 ; Bullock 
V. Dommitt, 6 T. R, 650 ; Pii/m v. Blackburn, 3 Vez. 34 ; notwith- 
standing that the Stat, of ^nn. 6,- 31. s. 67, perpetual by 

10 Anil, 
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Garrdw^ for the PlaintiflP, answered that the allow- 
ance, in the case of marine insurances^ was made on 






v.* 



lo Anne J c. 14, provides^ *^ that no action shall be maintained 

ajpedpst any person in whose house or chamber any £re shall See 14 Geo, 
** accidentally begin;" since it also contains an express provi- 3> c. ^o, ' 
sion that it should not make void any agreement between land- . *^ 

lord and tenant. - And although there be an exception in the 
^'}fBAe as to casualties by fir^yet the tenant will be obliged by 
law to pay the rent which he has covenanted to pay for the pre- ' '\ 

mises, although ^ey may be destroyed : this was held even in -? 

1^ case Pfkwiiik^ landlord was bound by his covenant to rebuild. 
r^adrin§: %^sJan€, 1 Roll.Jbr^k. 1, 939; AUeUy 26; iS^y. 47; 
Monkct. Cofvper^ 2 Ld. Raym. 1477 J * ^^^^^ 7^3 » ^^ ^oe v» 
f^Sandhanif 3 T. R. 710; Balfinir v. Weston, 1 T. R. 310. So 
/^where'iHreDauuieB were xlestroyed by fire during a tenancy from 
^ ^9r <t9^Mjr»:i( was held that the landlord might recover^ in an 
vfiption for .uut and occupation, the rent accruing due after such 
i destruction by fire. Baker v. Hottzajoffely 4 Taunt. 45. For- 
^^^erly, however^ the Court of Chancery would have relieved the 
o^iessee, and have granted an injunction to restrain the landlord 
^.{fom bringing his action on the covenant for rent. Brown v. 
QuiUer^Afnb> 619; Camden v. Morton^ s Eden^ 219, cited 18, 
:J(ez. U)^; Stetsk v« Wright^ cited 1 T. JR. 708 ; in which last case 
^ J(iOrd Apdey decided, that though the landlord was not bound to 
^^i^build, that the tenant was not bound to pay rent until the pre- . : r 
a^pi^es were rebuild .,^JBut these cases seem to be overruled ; and . < 

l^^e. doctrine now entertained by the Court of Chancery is, that : ..^ ^ 
i^jie^tenant in the; above cases has no equity, and it will not 
restrain tlie landlord from bringing an action at law upon the y 

covenant. HoUzapffel\. Bakery 1% Vet. 115; and see Hare v. . . ; 
gjSrQve8yAnstrutker,,6Bj, See also Leeds v. Cheetluun, 1 Sim, \ 

Rep. 146, in which it was held that the tenant, with a covenant 
by him to rebuild, had no equity to compel his landlord to 
expend money received from an insurance office on the demised 
premises being burnt down, nor to restrain the landlord from 
suing for the rent until the premises should be rebuilt. As to 
the progress of the law relating to accidental burning of houses 
by tire, see Co. Litt. sly a. n. (i). See Bytheuoood^s Precedents 
in Conveyancings notes, title Lease. 

C the 
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the principle that an insurance was h contract of 
indemnity, and if the Plaintiff was put in the same 
situation that he was in before the accident happened, 
he was completely indemnified ; whereas, here the 
Plaintiff was injured by the negligence of the De- 
fendant, or those employed by him, and ought not to 
be put to any expense on that account. That in 
those cases, the thing itself remained, although it 
was injured, but in the present case the house was 
entirely destroyed ; and that in the case of insurances 
against fire, which came the nearest to the present, 
the office always either paid the money for which it 
was insured, or built a new house. 

Lord Kenyon, when he addressed the Jury, said 
he did not allude to the case of marine insurances as 
directly to guide their conduct ; but that this case 
bore some analogy to it. The case of insurances 
^ against fire did not affect this case, because there the 

office had it in their option either to pay a certain 
sum of money, or to rebuild the house ; the insured 
could not elect. 

Verdict for Plaintiffs, damages goo /. 



TAYLOR 
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TAYLOR V. CHAPMAN. 



Friday, 
May 22. 



Assumpsit for use and occupation. A tenant 

The Defendant, at Midsummer last, took a house yearbyparo^ 
of the Plaintiff for one year certain, at the rent of ^J.^JI not be 

•' discharged 

twenty guineas, payable quarterly, from the 

The Defendant offered to prove that, after one current year 
quarter of a year's rent had been paid, it was agreed ^y *" ^?J"?®' 
between the Plaintiff and the Defendant, that one landlord to 
Berry should be accepted by the Plaintiff as his thkd^p^rson 
tenant of the premises, and the Defendant discharged, as a tenant, 

unless such 

The Plaintiff, on the other hand, contended that agreement is 
this agreement was only conditional, and that in case t^rthinf ' ^^ 
on inquiry the Plaintiff should not approve the cha- person take 
racter of Berry ^ he should iiot accept him. But, ft being a' 

Q 1 1 T* 1*^ fill ^ f* 

Lord Kenyon said, supposing it to be an absolute within the 
surrender or assignment of the term, still it would statute of 
not avail the Defendant, for that, by the statute of 
frauds, such surrender or assignment could not be 
without note in writing. 

Garraw^ for the Defendant, objected that the 
demise being by parol, might be also surrendered by 
parol, and that the clause in the statute only re- 
lated to surrenders or assignments of terms created 
by agreements in writing. 

Lord Kenyon. It equally extends to a surrender 
of lands demised by parol. But even considering it 
as a valid assignment, still the original lessee remains 

c 2 liable 
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liable during the whole term, though the assignee is 
liable only during his occupation {a). , 

Verdict for Plaintiffs. 

Ershine for Plaintiffs. 

(a) By Stat. 29 Car* 2, Cb 3y 8« 3) it is enacted, that no 
leases, &c. shall be assigned, granted or surrendered, unless 
it be by deed or note in writing, signed by the party surren- 
dering, &c. the same, or by his agents thereunto lawfully 
authorized by writing, or by act or operation of law. In cases, 
therefore, where the substituted tenant has taken possession^ and 
has been accepted by the landlord, the surrender has been held 
valid, under the latter part of the above section. As in the 
case of Thomas v. Cooh^ 2 B, and ^.119, where A, being tenant 
from year to year underlet the premises to JB., and the original 
landlord, with the consent of ^., accepted B, as his tenant ; rent 
being subsequently in arrear, the landlord distrained upon B!& 
goods, and it was held that these circumstances constituted a 
valid surrender of A,*s interest by act and operation of law, 
within the above section. So in the case of Sparrotv v. Hatokes, 
in 2 Esp, 505, MSS. S. C. And again in a late case of Doe 
dem. Morris v. JFilliams, 6 B. and C. 41, where A, had been 
tenant of certain premises, and upon his leaving them B, took 
possession ; it was held that, in absence of any evidence to the 
contrary, it might be presumed that B. came in as assignee of 
A.y although he never paid rent, and that notice to quit was 
rightly given to B. In like manner the acceptance by the tenant 
of a new and valid lease, is by implication a surrender of a former 
lease. Davison dem, Brumley v. Stanley^ 4 Burr, 2210. So like- 
wise an agreement which has the effect and operation of a lease. 
Hamerton v. Staed, 3 B. and C. 478. See also Phipps v. Scul- 
thorpe, 1 B, and A, 50. 



LANGSTON 
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LANGSTON and Others v. COTTON. Wednesday, 

June 3. 

Erskine^ for the Plaintiff, moved for an habeas A prisoner 
corpus ad testificandum^ to bring up the body of forhieh trea- 
WilUam Stone^ who was in Newgate upon a charge son cannot 

/• 1 • 1 . ^ brought 

of high treason. into Court 

Lord Kenyon asked him whether he had any case adt^^^' 
where a similar application had been granted, and 
upon his saying he had no such case, Ss Lordship 
said that he was not inclined to go further than the 
Courts had already gone ; that it was only in the Neither will 
beginning of the present century that the Courts had ^ ^^*; ^^VP' 
granted such writs to bring up the body of prisoners a prisoner of 
in custody in a civil action, and it was for some time I^n^ ^ 
thought that it was an escape* Finlay v. 

It was then agreed that the cause should be made Doug. 403. 
a remanetf and a motion made to the Court in the 
course of next term. ' 

On Wednesday J July 1st, Ershine again men- 
tioned this case, and said that he had spoken to the 
Attorney- General about it ; that he was willing to 
suffer Mr. Stone to be brought up, if he could legally 
do so, but doubted whether he had that power. 

Lord Kentok said he had mentioned the case to 
several of the Judges, and they were of opinion that 
he could not permit him to be brought up without 
the consent of the Attorney-General or the King {a). 

(a) The application for a habeas corpus ad test, should be 
made to the Court or Judge, upon an affidavit sworn by the 

C 3 party 
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party applying, that he is a material witness and willing to 
attend ; and if he be at any great distance, the Court will expect 
it to be specially shown how he is material. Tidd, Pr, 858. 
By the 43 Geo. 3, c. 140, a Judge has the power of awarding 
such writ to bring a prisoner up before certain Courts therein 
named, not of record. The power to bring prisoners up as wit- 
nesses before Courts of Record and Nisi Prius is extended to 
the Judges of Ireland, and the power of the Judges in England 
in that matter is expressly recognized, by the 44 Geo. 3, c. 102. 
By which statute, also, the Welsh Judges have authority within 
the limits of their jurisdiction to award a writ of habeas corpus 
for that purpose. It may be a question whether (if at common 
law a prisoner in custody for high treason could not be brought 
up on a habeas corpus ad testificandum) ; he can since this sta- 
tute of the 44 Geo. 3, although the words of the statute are, 
<' may at his discretion award a writ of habeas corpus for bring- 
" ing an^ prisoner detained in gaol," 6cc. 



BARNES V. AKERS. 

Policy of in- AssuMPSiT on a policy of insurance on the ship 
and from'aU ^«^^'^' ^^^ freight, '' at and from all or any of 
or any of « the Windward and Leeward Islands to London^ 
tvard and ' " Valued, the vessel at 900 /., the freight at 900 /. ; the 
Leeward it freiorht to be considered as valued from the time 

Islands to ^ ^ n 1 i 1 i n 1 

London, on '* that any part of the whole cargo should be put on 
the freight « board/' Total loss by capture. 

from the <f m: 

time that j^ee, the sole owner of this vessel, had chartered 

any part of _ 

the cargo her to Government; she was to proceed from London 

should be ±^ 

put on 

board," guiBre whether goods put on board before the ship's arrival at 
the Leetvard or Windward Islands are protected by the policy. 
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to Teneriffej to be laden with wine, and to take the 
same to the Leeward and JVindward Islands^ and de- 
liver them there, on account of Government, to Sir 
John JerviSj the commander of the forces there. Two 
hundred and sixty two-pipes of wine were laden at 
Tenei^iffej and two or three other pipes were also 
laden, which were intended to come to England. 
The 262 pipes of wine were delivered at the different 
islands, and the ship proceeded to the port in Guada-^ 
loupe at which she was to take in her lading, the pipes 
intended for England still remaining on board, and 
before any other cargo was put on board, the ship was 
captured by the French. 

Bearcroftf having stated this case, admitted that, 
in order to recover the freight, some of the goods on 
which freight is payable must be put on board ; but 
if any are on board, and the rest are ready for delivery, 
the whole is recoverable, provided it is a valued 
policy (fl). Here some of the goods destined for 
London were on board, and they were part of the 
homeward-bound cargo, though taken on board at 

Teneriffe. 

(a) Vide Parh^ 36. Montgomery v. Eggington, 3 T.R. 36a. 
In an action upon a policy of insurance, ** at or from alf, 
an^y or every port or place on the coast of Brazil, and after the 
i*jth Sept. to the Cape of Good Hope, upon goods and ship,*' 
beginning the adventure upon the goods from the loading 
thereof aboard the ship <* at all, any, or every port and place on 
" the coast of Brazil, and from the \yth day of Sept. 1800," &c^ 
it appeared that the goods, for the loss of which the Plaintiff 
declared, had been put on board at the Cape. It was holden that 
the policy never attached, it being the obvious meaning of the 
policy that the adventure should attach on the goods, &c. after 
the loading of them on the coast of BrazU. Robertson v. French, 

4 E. R. 



it 
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Teneriffe. There were also other goods at Guada- 
loupe ready to be taken on board. 

Lord 

4 £. R. 130. And so in the case of Langhom v Hardy ^ 
4 Taunt. 628, it was held that a policy at and from G. on goods, 
beginning the adventure from the loading on board the ship, 
would not protect goods laden on board before the ship's arrival 
at G. See also Spitta v. Woodmauy S. P. 2 Taunt, 416 ; and 
sea Homey er y. Lushington^ 15 East, 46. 

As the freight, by the express terms of the policy in this cape, 
was not considered as valued until part of the cargo was on 
board, and as the insurance of the freight was ** at and from 
** all,'* &c. the evident intention appears to have been to insure 
the freightage which would have arisen to the Plaintiff on goods 
shipped at all, any, or every of the Windward and Leeward 
Islands* The goods, then, which were shipped at Teneriffe for 
London^ could not be part of the cargo the freightage on which 
was insured. The above cited cases, which determine this 
point with regard to goods, seem to rule tlie cases where the 
policy is in the same terms on freight ; for if it be true that an 
insurance on goods at and from such a place does not include 
goods loaded on board the ship previous to its arrival at the 
place mentioned in the policy, although the ship does actually 
arrive there with those goods on board homeward bound ; so if 
the insurance be on freightage at and from such a place, goods 
shipped previous to the arrival at that place cannot be considered 
such as the freightage of which was meant to be insured. The 
cases of Thomson v. Taylor^ 6 Z*. H. 478, Horncastle v. Stuart^ 
7 E, R, 400, may at first sight appear contrary to this position ; 
but it is to be observed, that in these latter cases there were no 
words especially showing that the freight insured was only at 
and from such a place, but on the contrary, the decisions went 
upon the entirety of the contract, considering that the whole 
voyage was insured by the policy. If these goods were not to 
be considered part of the cargo the freightage of which was 
insured, the case will be decided by that of Tonge v. Wells 
Strange, 1251 ; in which case the ship was careening previous 

to 
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Lord Kenyon^. At present it strikes me that no 
part of the homeward-bound cargo was on board. 
The homeward-bound cargo was such as was laden at 
the West Indies. The voyage homewards could 
not commence at Teneriffe. — But as it was an entire 
new question, his Lordship said he would hear the 
evidence, and save the point for the opinion of the 
Court 

The PlaintiflF proceeded to call a witness, who 
proved that all the wines were addressed to Sir John 
JerviSy but these wines were intended for the use of 
other persons. 

The bills of lading as to these pipes were in this 
form, viz. : ** Shipped by, &c. on board the Daniel, 
bound for BarbadoeSy one pipe of Madona wine, on 
account and risk of Gilbert Franklin, Esq. oi London, 
to be delivered to Sir John Jervis, Mr. Grey, or 
their assigns, paying freight as per charter party 
according to the place of delivery.'* 

Another bill of lading, in the same form of a pipe 
on account and risk of Thomas Daniel, Esq. 

Lord Kenton, and the Jury, thinking that this 

to its vojage, and v?as destroyed by a tempest before the goods, 
which were ready to be shipped, were actually on board ; and 
it was there held that the plaintiff was not entitled to recover for 
freight ; though if any part of the goods are on board (as if, in 
the present case, those shipped at Teneriffe are to be considered 
as part of the cargo the freightage of which was insured), the 
Plaintiff would be entitled to recover either for the whole, or for 
such part as would have arisen on the goods which were shipped 
at the time of the capture, &c.; according to the terms of the 
policy. Montgomery v. Eggington, 3 T, R. 362. Forbes v. As^ 
pinall, 13 £0*^,323. 

was 



# 
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was a gross fraud on Government, who were to pay 
for the freight of these as well as the other pipes, and 
no other goods being on board, the Jury found for 
the Defendant. 

Baldwin also, for Plaintiff. 

Erskine and Park, for Defendant. 
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Last Sitting 
in Term, 

ALLESBROOK ». ROACH. JuS^t^At 

Westminster. 

^ssifMPsiT on a bill of exchange drawn by Mel- In an action 
trand and Co. on the defendant, payable to one ^Ha^gef 
Roberts or order, and by him indorsed to the Plains ^^*?^ J**^ 

Defendant 

tiff, and purporting to be accepted by the defendant, contends is 

—^ _ - 11. * forgery, 

ihe defence was, that this acceptance was a other bills of 

foreery. ^^ Defend- 

^ -^ ant may be 

MingaVj for the Defendant, called several wit- produced 

to the Jury 

nesses, one of whom positively swore that the accept- (if literate) 

ance subscribed to the bill was nothing like the usual ^? compare 

^ the hand- 

character of hand-writing used by the defendant, writing. 

He then offered to produce in evidence several other 
acceptances of the defendant, which had been proved 
under his commission of bankrupt that had issued Da Costa 
against him, that the Jury might compare th^ one p a^Evid 
with the other. Appen. 

J 1 Accord, 
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M^Pherson Lord Kenyon delivered these papers to the 

"peak^s^E. J^^y* sftyi^^g at the same time, that Judges of great 

20. Brooh' respectability had formerly doubted whether such 

Woodiey, evidence could be given ; and in the country, where 

Ibid, m note persons were sometimes on Juries who were wholly 

(a) contra, f . . . . 

illiterate, it would be often attended with incon- 
venience to submit such papers to their inspection ; 
but in London and Westminster^ where Juries were 
composed of men in trade, and whose commerce with 
the world made them acquainted with the different 
characters of men's hand-writing, no inconvenience 
could arise from their inspecting the papers ; that he 
had frequently delivered such papers to Juries for 
their opinion, and he should do so in the present 
instance. 

The Jury found for, the Defendant. 

Erskine and Bailey for the Plaintiff (^). 

(a) It appears to be now an admitted and incontrovertible 
rule of evidence, that proof of hand- writing by juxta-position 
and comparison of hands, is not admissible. Peake's Evid. loo. 
Phillips's Eoid. 371, 2d edit. Considering what slight knowledge 
of a person's hand- writing is held sufficient to constitute a party 
competent to form a belief, and to be a witness to prove the 
hand-writing of another, there does not, I confess, appear to my 
mind any satisfactory reason why a Jury should not be permitted 
to draw an mference by comparing the disputed instrument 
with some other writing admitted to be the party's, especially 
in cases like the principal, where there may be contradictory 
evidence. It may be said that a person who forms his belief 
from the general character of the hand-writing of another by 
having seen him write, or having corresponded with him, gains 
an impression of its general character when no action is pend- 
ing, and when the mind is free from bias or prejudice. This 
may have some truth in it as applied to a comparison made by 
a witness called by either of the parties to the action, but I do 

* not 
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not see that it can apply to a case where the comparison is to be 
made by a Jury, or by a person competent as a witness to make 
the comparison, and miconnected with either party. At all 
events, the total exclusion of such evidence in all cases does 
appear to shut out a mode which may be very efficacious for the 
purposes of discovering a forgery, or of disproving the identity 
of a person's handwriting. Two hand-writings, like two men- 
may, and often do, bear so close a resemblance, that a person 
who is not very thoroughly acquainted with both would be in- 
duced to believe them the same, though when seen together, 
and critically compared with each other, the difference may be 
considerable. There is, however, one class of cases which it is 
admitted form exceptions to this general rule ; and that is where, 
from distance of time or other causes, it is impossible to obtain 
better evidence of the fact than is to be had by instituting such 
a comparison. See Roe v. Ratolings, 7 E, 282. Bui, N. P. 236. 
Doe dem. Tilman v. Tarver, R, and Af., N, P. C. 141. In general 
very slight capability of knowledge on the part of a witness of 
a party's hand- writing is sufficient to make him competent, as if he 
have only seen him write once ; Garrels v. Alexander^ 4 Esp, 37 ; 
even though the party then only wrote his surname. Levois and 
Another v. Sapio^ 1 M. and M, 39. If the witness have never 
seen the party write, but has obtained his knowledge of the 
general character of the hand-writing of the latter by having had 
correspondence with him, this is sufficient. Cary v. Pitt^ post. 
And so where a witness who had never seen the Defendant, but 
had corresponded with a person of the Defendant's name living 
at Plymouth Dock (where the defendant resided, and where, 
according to other evidence, there was no other person of that 
name), stated that the hand-writing of certain letters was that of 
the person with whom he had corresponded, this was held to be 
sufficient evidence to prove the hand-writing of the Defendant 
to those letters. Harrington v. Fry, 1 R. and Af. 90. It is 
obviously essential, Mr. Starkie observes, in these cases, that the 
identity of the correspondent, whose letters have been received, 
with the party whose hand-writing is to be proved, should be 
established, either by the witness who received the letters, or 
by other reasonable evidence. 

WIDDLE 
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WIDDLE V. LYNAM. 

The grantee Assumpsit for money had and received, 
annuity, on The Plaintiff had bought an annuity of the de- 
an^bfor-^^ fendant for the sum of 750 /. ; but the deeds not 
mality in the having been properly registered, the plaintiff brought 
n^abtoin * ^rmal action for the recovery of the purchase- 

an action money, 
for money 

had and re- On the trial of that cause (a), Lord Ken yon was 

recover b^ck of opinion that the improper registry being the fault 

the money, of the purchaser's attorney, it was incumbent on him 

demanded to apply to the seller to execute fresh deeds before 

fresh deeds ]jg brought his action ; and no such application having 

grantor. been made before the commencement of that action, 

fK'^not ^e nonsuited the Plaintiff". 

necessary j^ ^^ present cause the Plaintiff proved, that after 

grantee to the former nonsuit his attorney had tendered another 

the old ^^ ^^^^ ^ *^® Defendant, to be executed by him ; he 
deeds pre- desired that the deed might be left with his attorney 

vious to the /»i. ii*i 1 1 ii* 

commence- '^^ his perusal, which was done ; and several appli- 
ment of such cations were afterwards made to him to execute, but 

action. 

he always avoided doing so. The Plaintiff also ap- 
plied to Mr. Nares (who had joined the defendant 
in a bond and warrant of attorney for securing the 
payment of the annuity) to give a fresh security ; he 
said he would do so as soon as the Defendant had 
executed fresh securities, but not before. 

GarroWf for the Defendant, contended that even 

(a) Esp. 309. 

now 
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now the Plaintiff had not done enough to enable him 
to maintain the action ; he should either have filed 
a bill in the Court of Chancery for a specific per- 
formance of the contract, or tender back the securi- 
ties which had been given, and so rescind the con- 
tract ; for he ought not to hold those securities, and 
yet bring an action for the money. 

Lord Kenyon. The bargain in this case was, that 
for a certain sum of money the Plaintiff should have 
an annuity secured by good and valid securities. The 
securities were a part of the bargain, and they turn 
out to be no security at all. An application is made 
to the Defendant to execute fresh securities, which 
he refuses to do. He thereby rescinds the contract, 
and then the consideration -money becomes money 
had and received to the use of the Plaintiff, and may 
be recovered back in this form of action. I do not say 
that it was necessary for the Defendant to put every 
thing exactly in the same form as it was before ; for 
if Mr. Nares had withdrawn himself from his obliga- 
tion, and the defendant had got another responsible 
person, that would have been sufficient; but not 
having done so, he must return the money. 

Verdict for the Plaintiff. 

Erslcine for the Plaintiff. 

(fl) Tomers v. Barrett ^ i T. R. 133. Giles v. Edwards^ 7 T. R. 
181. See poitf p. Oreville v. Da Costal in note. 



LEAPRIDGE 
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LEAPRIDGE v. KING. 

The Stat. JlssuMPSiT for money lent. 

makes void ' ErskinCf in opening the Plaintiff's ease, had stated 
the securiiies ^jj^t part of the money lent was lent at a gaming- 
money lent table, but that still it might be recovered. 

play, but the Lord Keny ON said that he had once, from memory 
money may ^jj without looking into the Act of Parliament, 

nevertheless •'' ° ^ 

be recovered held that money lent at the time of play could not 
^f^sump^ be recovered back; that he was mistaken in that 
for money decision, for on looking into the Act of Parliament 

(9 Annef c 14), and the case oi Bland against Robin- 
^on^ he thought the money might be recovered ; for 
the Act of Parliament only enacted that the security 
should be void, but did not say that no action should 
be maintained for the money [a). 

The cause proceeded, but it plainly appearing that 
the whole of this money, and much more, was lost by 

{a) The statute of Anne enacts that all notes, bills, bonds, 
judgments, mortgages or other securities, given (amongst other 
things) for repaying any money knowingly lent for such gaming 
(as therein mentioned), or lent at the time and place of such 
play, to any person that shall play or bet, shall be void. 

See Alchinhrooh v. Hale^ 2 fVils. 309. 

In the case of Cannan v. Brt/ce, 3 B. and ^.179, where money 
was lent and applied by the borrower for the express purpose of 
settling stock-jobbing transactions, to which the lender was no 
party, it was held that the money so lent could not be recovered 
back by him ; for it was said, if it is unlawful in one to pay 
the money, how can it be lawful in another to furnish the means 
of payment ? 

the 
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the defendant, and won by the Plaintiff himself, at 
an £. O. table which he had at Ascot Heath races, 
the Jury found for the Defendant. 

Mingay for Defendant. 

Note. The Plaintiff's witness proved, that on ap- 
plication for the money, the Defendant acknowledged 
he had borrowed it, and given a note for it on 
a wrong stamp. Vide Tyte v. Jones^ i East, 58, in 
which it was determined, that where the security is 
on a wrong stamp, the creditor may sue upon the yy^ ^ ^ 
original contract. Alves v. Hodgson^ 7 2\ JB. 241. 1077. 
Brown v. Watts, 1 Taunt. 353. 8. P. Ifc!^' ^^' 



P0£ on the several Demises of GREEN and 
COLCOMBE, against FIDLER. 

£j£CTM£NT for a house. An agree- 

By articles of agreement dated 1 5th September ^^^ stamp, 
1794, under seal, and on a proper deed stamp, between wherd)y -^. 
James Fidler, on behalf of himself and others, of the to B. certain 
first part, and Richard Green, one of the lessors of F^^'®®® 
the Plaintiff, on the other part, Fidler, " in consi- Michaelmas 
'* deration of the yearly rent of 28/. to be paid quar- conjit'^on" 
" terly as thereafter mentioned, agreed to let the that A. 
" premises in question to Green, from Michaelmas &c. is m ' 
" day then next, upon condition that Green should ^^y^^ ^e- 

•^ \ *" , , mise, and 

'^ puint and whitewash the premises, repair the may be a*- 
*^ plaistering, and glaze the windows ; and Green, ^^fSP^^' 



"on 
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" on his part, agreed to take the premises and enter 
" on the same, and to paint and whitewash," &Cf 
Green entered on the premises and began to make 
the repairs stipulated by the agreement, but before 
he had completed them became insolvent, and being 
arrested, Colcombe, the other lessor of the PlaintiflF, 
became his bail, on which Green assigned his term 
in the premises to Cokombe to indemnify him. 

Mingay and Russel, for the Defendant, contended 
that this was an agreement for a lease only, not an 
absolute demise of the premises, and cited Goodtitle 
dem. Eastmck v. Way (a), where, on an agreement 
similar to the present in every respect, except that, 
by a provision in that agreement, a lease was to be 
granted afterwards, and the agreement itself was on 
an agreement stamp, it was holden that no interest 
passed to the lessee, fiut supposing this a lease, they 
contended that it was conditional to commence on 
the Michaelmas dcy following the date, provided 
that Greeny in the mean time, put the premises in 
repair, and not having complied with that precedent 
condition, Green had no right to the premises : that 
the question could only be considered as between 
Green and Fidler^ for the demise not being to 
the assigns of Green^ he could convey no title to 
Colcombe. 

Lord Kenyon. I do not see any condition pre- 
cedent in this deed. The question as to what should 
be an actual demise, and what be considered as ai^i 
agreeipent to demise in future, has been puzzled 
more than it ought to have been, but I think that 

(«) 1 T, R. 735. 

this 
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tWs is a legd lease. The ease ef Mr. Oow (ft), with 
the decision of which I am well satisfied, was veiy 
different ; there the agreement, which was to demise 
acopjbold,, looked forwards^to a license to be obtained 
from the lord : so in the case cited by Mr. Rus^el, 
& future act was to have been done, and the instru- 
ment was not on a proper stamp, as this is. Though 
this is very inartificially drawn, there being no proviso 
for re-entry or covenants to pay rent, yet I do not 
believe it was the intention of the parties that another 
lease should be executed. Though the demise is to 
Green only, and not to his assigns, still he may assign 
as incident to his tenure. It is a hard case on the 
Defendant, and I would help him if I could (c). 

Verdict for Plaintiff. 

Er^kme tar Plaiirtiff. 

(JS) Dw dent, Caare v. Chrej s T. Rep. 739. 

(c) The quesciaii whether an instrmnQnt shall operate as 
a kafle, or only as an a^eement for a lease, in a great measure 
depends on the intention of the parties, to be collected there- 
from, provided effect can be given to such intention without 
contravening any rule of law. Doxxding v. Bissell, 3 Taunt, 65 ; 
and see Wright v. TrezevarH, 1 M. and M. 231. And although 
it pro&ss to be an agreement far a lease, yet if it transfer the 
possession either immediate or in future, it is a lease. Poole 
v.Bentley, 12 East^ 168. Doe dem. Walker y. Groves, 15 East, 
244. Barter dem, Abrahatl v. Browne, 2 Black, 973. And on 
the contrary, if the intention be that the possession shoukl net 
pass under such instrument, it will only amount to an agree- 
ment for a lease, although it may contain words importing a 
present demise ; as in the case ofGoodtitle dem. Esttoick v. Way, 
1 T. R. 735, where it was held that a writing, T^iereby A, agreed 
to let, and B. to take premises, upon which the latter w^as to 
enter immediateljr at a certiUD rent, the payment thereof to com- ^ 

jy 2 mence 
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iiieBce Bt Lady day next, and leases, with the usual coveoaotsy 
to be executed on or before next Michaelmas, was holden to be 
only an agreement for a lease. See also Tempest v. Raxoling, 
1 3 Eastf 1 8. Dunic v. Hunter, 5 B. and ^.322. Collei/ v. Stretton, 
3 D. and R. 522. Hamerton v. S^cr^c?, 3 B. and C. 478, Clayton 
v. Burtenshau), 5 JB. and C. 41 ; 7 2>. and il. 800. S. C. : and the 
whole of the cases upon this subject, collected and arranged in 
Rythetvoo(f8 Precedents, vol.4, 331. 341, and the general coo- 
cUisions drawn tlierefrom, p. 341. 



ROBERTS V. JACKSON. 

Implemente TrOVER for gOods. 

be dLtraineS ^^ Defendant, who was a baker, held a house as 
for rent. tenant to one Hunter^ and 30/. 135. 6d. being in 

arrear for rent, the Defendant, as the bailiff of Hunter, 
distrained a kneading trough and other implements 
of the Plaintiff's trade. At this time there were no 
other goods belonging to the Plaintiff in the house, 
but some lodgers in the first floor had goods of their 
own there, which the Defendant did not distrain. 

Ershine, for the Plaintiff, objected that the im- 
plements of trade were not distrainable, the more 
especially as there were other goods which the 
Defendant might have distrained. 

Lord Kenyon. Implements of trade may now 
be distrained for rent, if there are not other goods 
sufficient to countervail the arrears of rent. They^ 
were not distrainable by the common law, for a very 
good reason, fpr then the very end apd aim of the 

distress 
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distress would have be«n defeated, as the tenant could 
never have earned money to pay the rent, the distress, 
at common law, being considered merely as a pledge ; 
but now they may be sold if the rent is not paid in a 
certain time. The Defendant acted very humanely 
and properly in not distraining the furniture of the 
lodgers ; he had a right to take them, but it would 
have been cruelty and injustice to have exerted that 
right while these goods were on the premises {a). 

Mingay for the Defendant. 

(k) Beasts of the plough, and implements of trade, were dis- 
trainable at common law, if there were no other goods or beasts 
on the premises to answer the distress. See Co. iLi/^. 47 (a), 
161 (a), 2 Jn^.133 ; and see, as to the latter, Simpson Y.Hartopp^ 
WiUes^ S7^' Gerten v. FaVcner^ 4 T. R. 565. Seht), N. P. 6th ed. 
3. 676 ; and see Peake*s CaseSf 50, Bisset v. CaldvseUy in which 
Lord Kenym held that wearing apparel might be distrained. 



the loss. 



GARRON ». GALBRAITH. £Sj' At 

Gmldhall. 

Assumpsit ou a policy of insurance on silks from ^ adjust. 
Genoa to Lisbon. The declaration stated an average *"®?* ^\ ^ 

pohcy does 

loss by the perils of the seas. not admit 

The Defendant had been applied to to adjust the 
average, and then signed an acknowledgment in the 
following words J viz. " Agreed to pay 44/. &s.6d. 
** for particular average on this policy, payable in 
'* one month/* 

j> 3 Ersjcincj 
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EreMne, for the Plaintiff, contended tibat tkis wm 
primd facie evidence of tbe loss, and that it was m- 
cumbejit on the Defendant to sbow that there wius 
not a loss. 

GibbSy for the Defendant, <^ected that the Plun- 
tiff must prove the loss, and cited the case of Rogers 
-'f.Maykr. Sittings after Trinity Tenn 1790, wherein 
Lord Kenyon so decided. 

Lord Kent OK. I shall consider this adjustm^it 
as an admission of the pdicj, but nodiing further. 
It is still incumbent on the Plaintiff to prove the rest 
of his case. One may put cases without end, whpre 
ipany inconyeniences and much injustice would 
happen, were the law otherwise (a)^ 

The Plaintiff not having evidence, was nonsuited. 

Gibbs aaid that in the case of Rogers y, Mayler^ 
Mr. Erskine relied on the cases of 

in Mr. Parkas book, which Lord 
Kenyon over^ruled {b). 

(a) In Christian v. Comber Lord Kenyon held that an adjustment 
made under a full knowledge of all the circumstances of the 
case, would be prim^ facie evidence of the circumstances, but 
that it would not preTeot tbe party from showing t&at he was 
misinformed as to any part, or imposed upon, or that, mistaking 
the i^w, be h^d promised to pay a demand to which ha wiu aot 
liable. Jkf55. Sittings afi^r Trin^ Term, 36 Geo* 3, 1796, 

(fi) See Park on Insurance^ c. 6. Hogg t, Goldney^ Sittings 
after Trin. Term, 1745, ibid. Christian v. Combe^ 2 Esp. C. 489. 
Stark* Boid. ir, 1169. 
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BLAND and Another against RYAN. 

JVednesdaify 
July 8. 

JtfisuMPSiT on a bill of exchange drawn by the when A. 

Defendant oh French and Co., payable to himself or ^^^aws a bill 

^ '' on B, pay- 

Order, able to his 

* 

The Defendant indorsed it in blank and sent it to to enable ' 
French and Co., the acceptors, to accommodate them, him, by ac- 

. ceptmg it 

They paid it to the Plaintiffi, but before they delivered and passing 
it, put these words over the name of the Defendant ; ^* ^"^^^^ ^^ 

^ . ' raise money, 

viz. ** Pay the contents to John Rawlinson or and sends it 
" order/' They then delivered it to the Plaintiff, j^^g n^e in- 
without any indorsement by John Rawlinson. dorsed in 

blank; gu. 

LaWy Gibbs and Bayley^ for the Plaintiffs, con- whether he 

d can restrain 

tended that an indorsement in blank was an indorse- f^s general 
ment to all the world, and could not be altered by negotiability, 

_, by inserting 

French and Co. of words 

Frskine, contra^ said that this bill was sent up by or order," * 
Ryan to French and Co., with liberty to pay it away ^^^^ ^^® 
as they thought proper, and they might make it pay- written on 
able td idtich persons as they thought proper. ' 

Lord Kenyon said he had doubts, and wished the 
point to be saved. 

Verdict for Plaintiff, subject to the opinion of the 
Court. 

The Jury said that, as the bill was paid away before 
it became due, they were strongly of opinion with the 
Plaintiff, and that had the Plaintiff taken the bill 

D 4 from 
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from another person in the ordinary way, and not from 
the acceptor, they should have had no doubt (a). 

(aXSee the case of Clark v. Pigatf Salk. 1 26, and 1 2 Mod. 192, 
where Clark, having a bill of exchange payable to him or order, 
indorsed it in blank, leaving a vacant space above hb name, and 
sent it to J.S. who got it accepted. The money not being paid, 
Clark sued the acceptor ; and it was objected, that the action 
should have been brought by </. S. ; but, per Hot, C. J., J. S. had 
it in hijB power to act either as servant or assignee to Clark. If 
he had filled up the blank space, making the bill payable to him, 
as he might have done if he would, that would have witnessed 
his election to receive it as indorsee ; the property would have 
been transferred to him, and he alone could have maintained 
this action against the acceptor, &c. And Lord Mansfiddy in 
Archer v. Bank of England, Doug. 639, is reported to have said, 
that a bill, though once negotiable, is certainly capable of 
being restrained. I remember this being determined on argu- 
<< ment. A blank indorsement makes the bill payable to bearer, 
** but by a special indorsement the holder may stop the nego* 
<' tiability." BuUer, J. di£Pered from the rest of the Court. 
In Smith and Others v. Clarke, Peahens Cases, 2^5, 1 Esp. 180, 
Lord Kenyan held, that where a payee of a bill of exchange 
had made an indorsement in blank thereon, no subsequent 
indorsee could restrain its negotiability by a special indorse- 
ment. See the cases cited in note to that case; and Grant 
V. Vaughan, 3 Burr. 1516. Edie v* East India Company, s Burr. 
1216 ; 1 Black. 295. This point arose in a late case before the 
Court of King's Bench, Sigoumeyy. Lloyd and Others, 8 B. and C. 
622, where a bill payable to order was indorsed by the payee 
generally to A. and by him in these words, *^ Pay to B. or his 
** order to my use," and the Court held that indorsement to 
be restrictive. 
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PEDDER and Others against WATT and 

Another. 

Assumpsit for goods sold and delivered. j. beinff 

The PlaintiflPs being resident at Cork, in Ireland, of B., and 
sold provisions to the Defendants who lived at Liver- leaving an 

* account with 

pool, and directed them to pay the money to Burton, c., directs B. 
Forbes and Gregory, their agents in London. The 5Jon^^'5^^^^ 
letter directing the payment to be made, was dated him. B. 
4th February 1793, wherein the Plaintiffs informed ^^^^^. 
the Defendants that the amount of the provisions, ing-house 

#• T 1 • T 1 o * » wherein C 

after deductmg discount, amounted to 2,283 /• 1 45. 5 a. i8.a partner 
which they desired the Defendants would, '' at their (^o^gh he 

^ \ ' also earned 

** leisure, remit to Burton, Forbes and Gregory, on a separate 
'* on their account.'' The Defendants did not re- Jj^^^^' 
mit any money or bills to Burton, Forbes and order to the 
Gregory, but having an account with Caldwell and h^use to 
Co., bankers at Liverpool, in whose house Forbes P^^^e to the 

credit of C. 

and Gregory were partners, they, on the 25th Fe- the money 
bruary 1793, gave an order to Caldwell and Co. " to ^"^ *^^ ^ 
** place to the credit of Burton, Forbes and Gre- same as a 
gory, 2,283/. 145. 5d. sterling, so as to make the ^^ata 
payment the same as by a bill at one month from month to J. 
** that date to Messrs. Pedder and Co. of Cor A:." ing-house* 
Caldwell and Co., on that day, accordingly wrote to accordingly 
Burton, Forbes and Gregory, as follows: — " Messrs. an account 
** Watt and PFalker desire you will credit Messrs. of the order; 

^ who answers 

^ Pedder and Co. 2,1283/. 145. 5rf., as if a bill at that on that 

day month he 
will credit A,, and on the same day writes in the same manner to A. : before 
the day on which the credit was to be given, and before any credit actually 
given, C. and the banking-house become bankrupt. This is no pajrment 

" one 
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" one month had been drawn ;** and Burton, Forbes 
and Gregory answered that, on the 28th of March 
next, they would credit the Plaintiffs, and on the 
same day informed them they would so credit them. 
Before this day arrived, viz. on the 16th of March, 
Burton, Forbes and Gregory stopped payment, and 
on the 1 8th a commission issued against them. . No 
credit was, in fact, given for this money in the books 
of Burton, Forbes and Gregory. 

Bearcroji, for the Plaintiffs, contended that this 
was no payment to them. They had no connection 
with Caldwell and Co. j they ordered the money to 
be paid to Burton^ Forbes and Gregory, and there- 
fore the Defendants ought to have sent either money 
or bills to them. Though Burton, Forbes and 
Gregory were in partnership with Caldwell and Co. 
in the house at Liverpool, yet they were a distinct 
house. This is a very different security from a bill ; 
for had a bill been sent, in all probability, either the 
name of the Defendants, or some other responsible 
person, would have appeared upon it, and it being 
appropriated to the use of the Plaintiffs, they would 
have been entitled to take it {a), and the other cre- 
ditors of Burton, Forbes and Gregory could not 
have touched it. The Defendants trusted to Cald- 
well and Co. ; they must look to them, and may 
recover a dividend from their estate. 

Law, contra, answered that no precise form of 
remittance or payment being pointed out by the 
Plaintiffs, this was a good and sufficient payment^ 
That the agreement by Burton, Forbes and Gregory 

(a) See ante^ Bloxhamy Assignee, v. Graham, and Others, in 

note. 

to 
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to credk the Pkiotiffii on the iSth of March^ ww 
an actual tredit ; the same as, amoi^ merchants, aa 
agreement to accept ^ bill is esteemed an acceptanoe» 
and has be&a so held (b). 

Lord Kenyon. The remittance directed by the 
Plaintiffs is to be made to the house of Burton^ 
Forbes and Gregory^ in London. This is a separate 
and distinct house from Caldwell and Co. ; though 
the persons composing it were partners in the house 
of Caldwell and Co., yet in the London house Cald^ 
well and Co, had no concern. This is vejry different 
from the case of Bolton v. Puller (c). I am quite satis- 
fied with the opinion I delivered in that case : it was 
afterwards doubted in another Court, but that doubt 
has been since given up, and I was confirmed in my 
opinion by a private conversation I had with a person 
whose opinion I respect more than that of any other 
man in the profession, who said his own opinion per- 
fectly coincided with it. This was no remittance to 
Burton^ Forbes and Gregory^ nor did they give 
credit to the Plaintiffs. All was to be done in future. 
They said they would do it, but never did. Caldwell 

(b) Pillaus and Another v. Van Mierop and Another, 3 Burr» 
1663. Powell y.Monniery l Atk,6i2, acknowledged by Lord 
Ellenborough, C.J. in Wynne v.RailceSy 5 East^s^^y which case 
see ; see also Clarke v. Cock, 4 E, R, 757. But a promise to 
accept a bill to be drawn at a future time does not amount to 
an acceptance. Johnson and Another v. Collings, 1 E. R. 98. 
Smith V. BroKJon, 2 Marsh 41 ; although the party may be sued 
specially for the breach of his engagement. And by 1 and 
s Geo. 4, c. 78, s. 2, no acceptance of an inland bill is sufficient to 
charge a person, unless it be in writing on the bill itself, or, if 
it consist of several parts, on one of the parts. 

(c) 1 Bos, and Pm/. 539. 

and 
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and Co. were messengers or carriers, as it were, and 
were trusted by the Defendants ; the Plaintiffs placed 
no confidence in them : and this direction to place 
money to account is very different from a remittance 
of a bill ; that being appropriated, would have be- 
longed to the Plaintiff, and he might call upon the 
parties whose names appeared upon it. 

The Jury found a verdict for the Plaintiff (d). 

(lO ^^^ Bolton v. Richard^ 6 T. Rep. 139, and Ex parte Dick- 
son^ therein cited. 
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COTTLE V. CHAMPION. J^''^^' ^^ 

GuUdhaU. 

Assumpsit on a policy of insurance on sugars on ^ letter re- 
board the Sarah and Ann^ at and from Nevis to ceivedfrom 
London. The ship was warranted to sail on or before son, and 
the 1 St of August 1 794. The declaration stated that EtSt?^ 
the ship attempted and endeavoured to sail on the the Defend- 
ist of August, and in making that attempt, was lost ^[dence^* 

by the perils of the seas. acainst the 

^ ^ ... Plaintiflf. 

On the part of the Plaintiff, it was proved that the 

cargo and crew were all on board before the 1 st of 
August \ that in the course of that day, the captain 
and passengers were also on board, and that in the 
evening they attempted to get under weigh, but a 
strong gale springing up, the captain was obliged to 
take proper measures for the safety of the ship, not- 
withstanding 
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withstanding which, at twenty minutes past eleven 

o'clock the same night, she struck on a reef of rocks 

* 

at Nevis, and was lost. 

The underwriters doubting whether the warranty 
had beencomjJied with, Messrs. PlummersLnA Baron, 
the agents of the PlaintiflP in London, wrote to 
Mr. Webb, at the Island of Nevis (who was a pas- 
senger on board the ship), desiring to know from him 
when the accident happened. He, in answer, sent a 
letter to them, wherein he stated *^ that the ship 
" struck on the ground at twenty minutes after 
*^ twelve^ that he thought the anchor must have 
" been free of the ground before twelve, and there- 
^^ fore he gave it as his opinion that the ship had 
" began her voyage, and the underwriter must be 
** liable.*' Messrs. Plummer and Baron delivered 
this letter over to the Defendant, but he being satis- 
fied that the ship had not in fact sailed, defended 
the action ; and the question to be tried was whether, 
in point of fact, the-ship wasr lost before twelve o'clock 
or not, ibr it was agreed on all hands that the diip 
had not ia fact sailed within th^ warranty. 

Erskine now offered this letter in evidence for the 
Defendant, contending that the agent to the assured 
Wing taded it over t. the undeLter, ir, onfcr t. 
induce him to pay the money for which he had under- 
written the policy, it. must he considered that he had 
admitted the &cts thei^n stated to be true,, and made 
the letter good evidence against the Plaintiff. 

Mingay and Gibbs objected to the evidence* 

Lord Kenyon offered to save the point, but said 
his opinion was that the evidence was not admissible. 

The 
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The communicatioh was not m^de upon oath, and 
courts of justice must have evidence on oath 'y but 
being only a communication between them, it is 
inadmissible. 

Verdict for the Plaintiff. 



PARRY, one, S^c. v. COLLIS. 

Case for words spoken of Plaintiff in his pro- To prove an 
fession of an attorney. The declaration stateid, that thaf a^cause 
before the speaking of the words, and the reporting was carried 
and publishing the slander thereinafter mentioned, it is neces- ' 
the Plaintiff had been employed and retained by ^J^g^^i^^ 
divers and very many persons, and in particular the Nisi Prius 
Plaintiff had been before then retained and employed '^ou^iJ jt is 
by the defendant as the attorney of and for the said not alleged 
defendant, and he had as such attorney defended ^ause was in 
a certain action before then brought by one Lewis ^^^^ ^"®^* 
against the Defendant, and which said action had 
been and was carried down for trial at the Spring 
assizes holden at Maidstone, in and for the county 
of Kent y in the year of our Lord 1794. 

On an objection that it was incumbent on the 
Plaintiff to prove that the cause mentioned in the 
declaration had been taken down for trial, the Plaintiff 
proved a notice to the Defendant to produce '^ all 
^* papers and proceedings in that cause," but could 
not prove that the record of N. P. was in his pos- 
session. 
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session. Erskine^ for the Plaintiff, contended, that 
the allegation being merely that the cause was taken 
down for trial, and not that it was in fact tried, parol 
evidence was sufficient : and a witness proved that he 
attended the assizes when the cause came down to 
be tried. 

Lord Kenyon said, the best evidence which can 
be produced to prov/s that a cause went down to 
trial, is the Nisi Frius record, and while that remains 
in existence no other evidence can be received. The 
marshal's book, containing the entry of the record, 
would be better and stronger evidence than that now 
offered. 

The parties agreed to withdraw a Juror {a). 

(fl) K B, This case is reported in 2 Esp. 399; but the decision, 
as contained in that report, is only that, in an action for words 
spoken against an attorney with reference to a former cause, the 
proceedings in that cause must be proved. The present one 
goes further to show in what manner such proceedings are to 
be proved, and the particular averment in the declaration sup- 
ported. Of this averment no mention is made in Mr, Espinasse*f^ 
report. 



GIBSON 



AFTER MICHAELMAS TERM, 36 GEO. III. 49 



GIBSON against SPURRIER and Another. Saturday, 

December 5. 
Any ^^ ^^*^" 

joLssumpsit for money had and received. minster. 

The action was brought for the purpose of recover- Where a 
ing from the Defendants (who were auctioneers) "^"P"''- 

ciinses at an 

a sum of 270/. paid them as a deposit on the pur- auction two 
chase of some premises at Enfield. By the parti- Jhichad^^' 
culars of sale they were represented as freehold pre- jo'^, and 
miseSi and no notice was taken that they were liable more con- 
to any incumbrance or right of common. veniently be 

^ ^ occupied to- 

The Plaintiff purchased two lots; one a house, gether, heis 
garden, &c. the other a meadow close adjoining to go on 
thereto, and which he wished to occupy therewith ; with the 

, "^ purchase of 

but on finding that this meadow was liable to a right either, unless 
of common every third year, he insisted on rescinding ^ake a o^ 
the contract. title to both. 

Erskine, for the Plaintiff, insisted that though this 
incumbrance might avoid the contract as to the second 
lot, yet it would not affect the agreement for the 
purchase of the first, and therefore as to that the 
Plaintiff was not entitled to receive back his deposit. 

Lord Kenton. If these lots were so near each 
other that the hope of possessing one as an appendage 
to the other was the inducement to the Plaintiff to 
purchase both, he ought not to be compelled to take 
one alone : this is not so much a question of law as 
a matter of convenience ; it would be saddling a man 
with an estate for which he might have no use. 

£ A witness 
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On an objec- 
tion to a 
title on ac- 
count of the 
estate sold 
beingsubject 
to a right of 
common, 
which was 
not dis- 
closedy a 
person 
claiming 
a right of 
common is 
a good wit- 
ness. 



A witness was called by the PlaintiflF to prove the 
right of common ; on the 'voir dire, he confessed he 
held a farm in the parish, and claimed a right of 
common. 

On an objection to his testimony, 

Lord Ken YON said, that in this case, where his 
right did not come directly in question, he was a good 
witness. If there was any colour for his claim, that 
was sufficient to entitle the purchaser to avoid the 
bargain ; he was not obliged to buy a law-suit. If 
this man had come to the auction and claimed title, 
no action would have laid against him. 

Gibbs for Plaintiff (a). 



(a) Where articles of sale contained a condition that any ierror 
in the particulars should not vitiate the sale, but a compen- 
sation should be made, and on the sale of a reversion expectant on 
the death of A.B. aiithout chUdren, an error is made in the state- 
ment of ^. B/s age, such error does not come within the condi- 
tion (as it would if the reversion were simply expectant on A, B/a 
death), because it affects the probability of the other contingency, 
which is not a subject of calculation ; and such a condition can 
only apply to cases where the circumstances afford a principle 
by which this compensation can be estimated ; and the pur- 
chaser was held to be entitled to rescind the contract. Shenoood 
V. Robins, i M. and M. 194. 

Vide Hartley v. PehaUy Peake's Cases, 131. 



WEBBER 
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Wednesday^ 

WEBBER against JJVERSUCH. ^-9' ^t 

GuudhaU, 

TiiESPASs for an assault and battery, to which the Where to an 
defendant pleaded three several pleas ; viz. first, Not ^^uJ^ ^^e*** 
guilty; secondly, That the PlaintilBF having made an pefendant 
assault upon James Liversuch, the defendant's father defence of 
and master, the defendant in his defence, molliter ^J^^^ig 
manus imposuitf 8fc. ; thirdly, That James Liversuch cannot show 
and Plaintiff being fighting, Defendant molliter manus J^ thTrnM- 
imposuitj to preserve the peace. To these justifica- ter to have 
tions the Plaintiff made the general replication, de ^XAe on the 

injurid sud proprid. general re- 

*^ ^ ^ phcation, 

The first witness called by the Plaintiff proved, de injurid 
that before the defendant committed any assault on but m^t ' 
the Plaintiff, the Plaintiff had struck the Defendant's °®^ «"'««*• 
father ; but he said further^ that this assault on the 
father, James Liversuch^ was not made until the 
latter had first assaulted the Plaintiff. 

Lord Kenton said, that whether the Plaintiff could 
have availed himself in the present action of the cir- 
cumstance of James Liverstich the father having first 
committed an assault, it was not now necessary to 
decide ; but on these pleadings the defendant must 
succeed. Though James Liverstich the father had 
made the fir^ assault on the Plaintiff, still when 
he struck James Liversuch he was guilty of an 
assault (a) ; and if the father had brought an action 
against the present Plaintiff, he could only have 

ifi) Vide JFish v. Scatty Peahens Cases^ p. J35. 

£ 2 defended 
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defended himself by pleading son assault demesne ; 
a general denial of the assault would not have been 
sufficient. So in this case the PlaintiflF, supposing 
him entitled to avail himself of James Liversuch's 
misconduct, could only do it by making a new assign- 
ment. The present replication only put in issue the 
assault made by the Plaintiff on the Defendant's 
father, and not whether that assault was justifiable. 

Nonsuit (b). 

Erskine and Baldwin for the Plaintiff. 

for the Defendant. 

-(A) Vide King and Ux, v. Phippard, Carth. a8o. 



Friday, SMITH V. GIBSON and Wife. 

Dec. 11. 

Money ad- Assumpsit for money paid, laid out and expended 
vanced to to the use of the wife before her coverture. 

place out an ^ ^ 

infant ap- The Plaintiff and the wife of the Defendant were 

recoverable^ brother and sister, and each had a sum of 300 /. as 
on a promise a fortune. In the year 1 702, the sister being then 

by infant to , t t^, . .^ . , n . 

repay, as not under age, the rlaintiti paid a sum of 40 /. to a woman 
^^!^ifX. ^^ *^^® name of Smithy as a premium for taking the 

sister as an apprentice to learn millinery ; and 
a letter was read from the sister to the Plaintiff, 
wherein she expressed her gratitude to him for this, 
mark of his kindness, and hoped it would be in her 
power to pay him soon. But she was under age 

when 



-necessaries. 



AFTER MICHAELMAS TERM, 36 GEO. III. fij 

when this letter was written, and no subsequent pro- 
mise was proved. 

Lord Kenyon declared himself clearly of opinion 
that this sum of money could not be considered aa 
necessaries, and therefore that the payment of it could 
not be enforced in a court of law. Where a man 
does an act of generosity for an infant, he relies 
wholly on the generosity of the infant to make a suit- 
able return. The infant ought to make a due 
return, but it is a duty of imperfect, not of legal 
obligation (a). 

(a) Sed. vide Co. Litt. 172, (a), where it is said an infant may 
bind himself to pay for his necessary meat, drink, apparel, neces* 
sary physic, and such* other necessaries, and liketoisejbr his good 
teaching and instruction^ ixiherehy he may profit himself afters 
toards. In 1 Sid. 112, Pickering v. Gunning. Po/m. 518. Sir 
WiUiam Jones^ 182. See Trueman v. Hurst ^ I 7*. A. 40. 
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Monday, 
Dec. 14. 

Bankrupt 
may be a 
witness to 
defeat his 
bankruptcy, 
by proving 
it to have 
been con- 
certed, (a). 



Black, Com, 
a. 472. 



MILES and Others, Assignees of FIELD, 
a Bankrupt, against DAWSON* 

1 liESPASs for seizing a number of slaves, a brigan- 
tine called the Elizabeth^ and goods on board, at 
Anamaboe on the coast of Africa. 

The Plaintiffs having called the bankrupt as a wit- 
ness, Woody for the Defendant, cross-examined him, 
and in order to prove that this was a concerted act of 
bankruptcy, amongst other questions, asked whether 
it was not at a meeting of the creditors, previous to 
the isstiibg of the commission, agreed that he should 
become a bankrupt. 

Erskine and Gibbs, for the Plaintiffs, objected to 
the question, contending that a bankrupt could not 
be examined to any fact touching his bankruptcy, 
either to prove himself a bankrupt or to show that 
he was not so. 

Lord Kenyon said that the Defendant's counsel 
could not ask any question which tended to establish 
his bankruptcy ; and the reason was, that bankrupts 

(a) In the case of Oxlade v. Prechard and Others, Sheri£& of 
London, 1 Esp. 287, Lord Kent/on also held that a bankrupt is 
an admissible witness to explain a doubtful act, which may be 
or not an act of bankruptcy ; as whether an arrest relied upon as 
a concerted and fraudulent one, was so or not ; and his Lordship 
there expresses himself in terms similar to those he uses in the 
present rase. 

had 



AFTER MICHAELMAS TERM, 36 GEO. IIL 5^ 

Iiad been considered by the old law as criminals, and 
therefore should not be examined to any fact which 
tended to prove that criminality; but he was of 
opinion that there was no objection to his being asked 
a question to defeat his bankruptcy. His having sub- 
mitted to and been examined under his commission 
did not hinder him from giving the evidence ; he 
was obliged to submit to that at the peril of his life ; 
he would have been a felon if he had not. His 
Lordship, however, offered to save the point if the 
Plaintiff's counsel desired it (b). j^ ^ 

The Defendant's Counsel not being able to show ^^ant^e 

° can be taken 

any concert in this case, the cause proceeded. of a con- 

certed act of 

The Plaintiffs then proceeded to prove their case, bankruptcy 
which was stated to be as follows : The bankrupt w^o were " 
being on the coast of Africa^ wrote to Dawson to privy there- 
build the vessel in question for him ; which he did, cases cited 
and sent it to the bankrupt with a cargo on board, l'^ 5?^ ^®^ 

^ * ° to the case 

The bankrupt remitted him bills on account of this of Roberts 

and Others 
V. Teasdale, 
(b) By 6 Geo. 4, c. iG, sec. 36, if a bankrupt refuse to be Peake*8 

sworn before the Commissioners, he may be imprisoned until Cases, 27. 
he shall submit himself to the Commissioners to be sworn, and 
full answers make to their satisfaction to such questions as 
shall be put to him, and sign and subscribe his examination. 
And by the 1 1 2th section of the same statute, if the bankrupt 
do not before three o'clock of the forty-second day after the 
issuing of the commission surrender himself, and sign and sub- 
scribe his surrender, and submit to be examined before the Com- 
missioners from time to time upon oath, &c. or shall make any 
fraudulent concealment of property, he is guilty of felony, and 
punishable by transportation for life, or not less than seven 
years. 

E 4 to 
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A man 
served with 
a subpoena 
duces tecum, 
cannot be 
compelled to 
produce an 
instrument 
bv virtue of 
which he 
committed 
a tre8pass(c). 



to the value of 1,800/. 7^., upwards of 2,000/. stiH 
remaining due to the Defendant: That the ship 
afterwards sailed to America, and the bankrupt ex- 
pended 4,300 /. in America in making an investment 
of a cargo, which was intended to be bartered with 
the Portttgtiese on the coast of Africa for gold, and 
that gold again bartered for slaves : That the ship 
sailed again to Africa^ and while the ship was on the 
coast of AJrica, and before she had completed her 
investment there, Field became a bankrupt; after 
wliich the Defendant, knowing of the circumstance, 
and being resident in England, sent a letter of 
attorney . to one Ainsworih, his agent in AJrica, to 
seize the ship ; who accordingly seized the same. 

To prove the seizure made by the Defendant's 
orders, the Plaintiffs counsel called Ainsworth. He 
had, as they stated, been served with a subpcena 
duces tecum to produce the letter of attorney, but on 
his refusing to produce it. 

Lord Ken YON said he could not force him to pro- 
duce it unless he chose to do so. The objection to 
his being obliged to produce it, and tell what he had 
done under it, was, that it might tend to charge him- 

(c) The same principle applies and is acted upon where the 
document is in the hands of an attorney ; and if he state that the 
disclosure of the contents of instruments in his hands may be 
prejudicial to his client, the Court will not force him to produce 
them. Copeland v. Watts, 1 Stark. C, 95 ; and Harris v. HUlf 
i D, and R, 17. Fisher v. Leming, Leic. Lent Assiz. 1809. Jlej; 
V. Smithy Derby Sum. Assiz. 1822. Phillips's Exid, vol. 1, p. 132. 
See also Rex v. Upper Boddington, 8 D. and R. 726. 

« 

self. 
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self. His Lordship said that he did not know that 
a subpcena duces tecum had any effect ((/)• 

Erskine and Gibbs^ for the Plaintiffs, contended, 
that as his examination or the production of this in- 
strument would not make him liable to a criminal 
prosecution, there could be no objection to his being 
examined on account of his criminating himself ; that 
surely the witness might be compelled to produce the 
letter of attorney. Had it been in the Defendant's 
possession, the Plaintiffs might have compelled him to 
produce it or have given parol evidence of its con- 
tents; and it would be the grossest injustice, they 
said, to deprive the Plaintiffs of the evidence because 
it happened to be in the hands of a third person ; 
and they laid it down as a general rule, that under 
a subpcena duces tecum a witness was compellable to 
produce any papers in his possession, unless the pro- 
duction of them would tend to involve him in 
a crime. 

• {d) The process of subpoena duces tecum is compulsory oh the 
witness to produce the deeds or writings required of him which 
he has in his possession, and which he has no legal or reasonable 
excuse for withholding. Tidd.Pr.B55, He is at all events 
bound to bring the documents with him according to the exigency 
of the writ ; and it is a question of law for the Court to deter- 
mine whether the production of the instrument ought to be 
enforced. Monei/ v. Long, 9 E. 473. Copeland v. WattSy 
1 Stark. C. 95. In a case where the notice to the attorney of 
a party to produce a deed was insufficient, it was holden, that 
although he had the instrument in his pocket at the trial, yet 
that, he was not bound to produce it. Doe dem. Wartney 
V. Greyy j Stark. C, 283. See Leeds v. Coohe and Ux. Appx. 
to Peahens Evid» 38. Post. p. 

Lord 
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Qu. The Lwd Kenyon. The proposition is broadly laid 

eflfectofa down, that a man is bound to produce every paper 
duces tecum, which he has in his hands affecting the property of 

other persons, if he is called upon by a subpcena 
duces tecum so to do, unless the production of them 
involves him in a crime. This doctrine is contrary 
to every principle of justice, contrary to the established 
practice in the Court of Chancery, and contrary to 
every idea of general policy and convenience. How 
many persons are there in this kingdom whose titles 
Astm and to their estates are merely equitable ? The Court of 
^*^^^' Ard^ Chancery will not in such a case compel a production 
see Pickering of the title deeds of the party. To a bill filed in that 
(k. B.)^i B. Court for a discovery of such deeds, it has frequently 
and C. 262; been held a sufficient plea in bar that he has an 
R. 386, equitable title. Shall a court of law overturn this 
S. C. accord. jQQgj useful and convenient rule, by the force of a 
subpoena duces tecum ; and merely because one party 
chooses to call a witness into the box by that writ, 
make him produce his deeds, which might involve 
himself and thousands in ruin ? Much more might 
be said against such a practice, but at present I think 
I have said enough to show the impolicy and incon- 
venience of it. 

Erskine answered, that he did not mean to contend 
that in every case he could compel a witness to pro- 
duce deeds by this writ; but in the present case, 
where he acted as agent to the Defendant, and com- 
mitted what the Plaintiffs contend was a trespass by 
his authority, he might surely be called to prove that 
trespass, and produce his authority. 

Lord 
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hotd Kenyon said he still continued to be of 
opinion that he could not be compelled to produce it : 
but there was another objection to his being ex- 
amined ; this may possibly be an indictable trespass 
though committed abroad, and his answer may tend 
to criminate himself (e). In the proceedings against 

the master held that he was liable 
to escdmination, because o£Pences comufiitted in India 
could not be indicted here. But the Court of Chan- 
cery or Exchequer, I do not remember which, after- 
wards thinking that he might possibly be indicted in 
India, determined that he was not liable to examina- 
tion. I therefore ought ndt to compel this man to 
be examined as to any forcible trespass ; you may ask 
him whether he came by the ship peaceably, but not 
otherwise. 

He proved that having orders to attach the ship a man who 
and cargo for the Defendant, he communicated those ^^^^ P^^" 

^ • session of a 

orders to Bemardj the master of the vessel ; that Ber- ship by the 
nxtrd^ not choosing to give up the ship on his own p^^n^ff»s 
authority, agreed to go with him before the Governor agent, not 
and Council at Anamaboe ; that they advised that action of 
the ship should be given up to Ainswortk on account trespass, 
of Dawsd7i, he giving a bond to account for the cargo, 
which he accordingly did. 

Upon which his Lordship said, that though, after 
making a proper demand and refusal, the Plaintiffs 

(e) Law objected that a witness could not be compelled 
to give evidence to charge himself civilly with a trespass ; but 
nothing was said to this point by Lord Ken yon. Vid. post, p. 
Raines v. Turgood, in note. 46 Geo» 3i c. 37. 

might 
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might have maintained an action of trover, yet it was 
clear that trespass could not be maintained. Bernard^ 
the person who delivered the goods to the Defendant, 
had the control over them y they did all they could 
to satisfy his doubts ; they went before the Governor 
and Council, consulted them, and under their direc- 
tions Bernard actually delivered over the goods to 
the Defendant's agent. It was too much to call this 
a trespass. 

Hereupon the Plaintiffs were nonsuited. 

N. B. At the outset of the cause it appeared that 
the ship being built by Defendant, and the bankrupt 
being abroad, Defendant registered her in his own 
name, and no bill of sale had been made by De- 
fendant. 

The Plaintiff's Counsel said that this was done 
because the bankrupt was abroad, under a mistaken 
idea that a register could not be made in his name ; 
and contended, that being built for him, she was his 
ship from the beginning, and therefore there was no 
necessity for a bill of sale (/). 

Lord Ken YON said, if several persons are employed 
to build a ship, it might not be necessary, but when 

(/) Tlie actual possession of a ship by the party in whom the 
interest is alleged to be, and acts of ownership by him, are 
sufficient presumptive evidence of his title thereto ; but when 
a party claims by a transfer under which he has had no actual 
possession, the bill of sale will be the means by which he must 
prove his title, and that bill will be. of no effect unless the re- 
quisites of the Registry Acts have been complied with. Stark. 
Evid, vol. 2} p* 1 15O9 which see. 

one 
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one man builds the ship and finds materials, it is his 
ship till he parts with the property ; that the bank- 
rupt might have a specific lien for the money advanced, 
but could have no property in the ship itself. As to 
the cargo, the want of a bill of sale or registry was 
no answer to that. 

Erskine and Gibbs for Plaintiffs. 

Wood and Law for Defendant. 



MILES and Others, Assignees, <§x;. v. BERNARD. 

This was a special action on the case by the Plaintifi^s A° ^^^^ 

, who acts on 

agamst the Defendant, as servant of Fieldf for acting the best ad- 
contrary to his duty in delivering up the ship Eliza- ^JJj® ^^ ^ 
beth to the agent of Dawson. in the affiurs 

of his prin- 

The circumstances of this are stated in that imme- cipal, is not 

J. ^ I J. liable to 

diately precedmg. an action for 

Lord Kenyon said it was too hard to impute blame Sn^rom 
to the Defendant in this cause for the part he had that act. 
taken ; and unless blame was imputable to him, the y, Morgan^ 
action could not be maintained. At the time he C'ott^p-479* 

Reece v. 

delivered up the ship to Dawson he had not the Riffbi/, 
benefit of legal advice ; he did the best he could ; he J^^' ^^ ^' 
consulted those whom he conceived to be most capable 
of affording him advice. The Governor and Council 
whom he consulted advised him to deliver up the 
vessel, and the Governor prepared the bond given 
by Ainsworth for the cargo. Suppose there had been 
no judicial officer, and he had applied to a Consul, 

and 



202. 
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and he had advised him to deliver up the «hip, &o 
action would have been thought of. To maintain 
such an action, the Plaintiffs must show some mis- 
feasance or malfeasance in the Defendant^ and none 
such appears in the present case (a). 

The Plaintiffs were nonsuited in this case also. 

Same Counsel on each i^de. 



RIDLEY, Baronet, and Others, v. BLACKETT. 

The indorser 1 HE declaration stated, that on the 1 5th of May 

noTdis- ^* ^ 79^' ^^^ ^* Dames (whose Christian name was 
charged by unknown to the Plaintiff) at Amsterdam drew a ImH 
holder hav- ^ exchange for 508 /. 135. 6d. on one Chapman^ 

inggjventhe payable to himself or order; that he indorsed it to 

bill to the ^ "^ 

acceptor, the Defendant, and the Defendant to the Plaintiffs, 

his^cT^to ^^^ Chapman accepted it ; that afterwards it was 
tlie amount, produced for payment, when Chapman, by fraudulent 

which check . - r -^ j 1. j j •j.i. ^ 

was returned ^^^^^^s, got possession 01 it, and absconded without 
for want of paying the money ; by reason whereof, &c. 

The cause was tried on admissions which amounted 
to this : That Davies, being resident at Amsterdam, 
drew the bill in <juestion ; that it was indorsed first 
by Davies and then by Defendant, and accepted by 
the drawer ; that the Plaintiffs are bankers at New- 
castle, and the Defendant on the gth Jult/ 1792 dis- 
counted the bill with them, and received value for it ; 

(a) So if an attorney use reasonable care and skill in managing 
the business of his client, he is not liable to an action. Bai&ie 
V. Chandless, 3 Camp, 17. 

that 
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that the Plaintiffs made a special indorsement thereon 
to Mess3:s. Castel, Powell and Co. their bankers in 
London ; that on the 1 8th of July (when the bill 
became due) CaMel and Co/s clerk presented the bill 
to Chapman^ and received his check on Messrs. 
Robert and Thomas Harrison for the amount, on 
which he delivered up the bill to the acceptor, and 
indorsed a receipt on the bill ; that at the usual time 
of bankers clearing their checks with each other, 
viz. at about half-past three of the clock on the same 
day, the check was presented to R. and T. Harrison^ 
who answered they had no effects ; upon which the 
clerk returned to Chapman^ who had fled and with- 
Arwm hhnself. The bill was, after post hours the 
same evening, protested for non-payment, and notice 
was sent to the Plaintiffs, who immediately gave 
notice to the Defendant of the dishonour. 

Erskine contended that this case was already 
decided by that of Ricsselv. Hankey, 6 T. Rep. 12. 

Mingay, contra, said this was a very different ques- 
tioth at would have arisen had an action been brought 
by the Plaintiffs against Messrs. Castel and Co. for ne- 
gligence. Though it was not $uch a gross negligence 
ma woidd have made them liable to an action, still he 
said the clerk had been guilty of some carelessness in 
taking a check without knowing whether Chapman 
had effects in the hands of Harrison or not. But 
he contended that the Defendant was discharged for 
want of due notice. It was incumbent on the Plain- 
tiffs to have sent notice by the same post. In the 
case of Tindal and Brown this was held a piece of 
negligence which could not be got oven 2 T.R.1%6. 

Lord 




64 CASES AT NISI PRIUS, 

What notice Lord Kenton said this was a foreign bill, and 
wit n time. i)jQYefoTe to charge the parties to it a protest was 

absolutely necessary. If it was not protested till 
after post hours, how could Messrs. Castel and Co. 
send earlier notice r We may from these facts imply 
that there was due diligence. The clerk not receiv- 
ing the money, had to go home to the bankers, and 
aflerwards to apply to a notary for a protest. It is 
not expected that a man should use all possible dili- 
gence ; if he used due fair diligence it is sufficient. 
As to the other point, the case of Mr. Hankey decides 
this case. I can distinguish them in words, but not 
in principle. The Defendant may still look to the 
drawer, when the bill is lost it may be supplied by 
evidence {a). 

Verdict for Plaintiffs. 

Erskine and Sheppard for Plaintiffs. 

Mingayy Law and Bailey for Defendant. 

' (a) If the holder of a bill or note place it in the hands of his 
banker, the banker is only bound to give notice of its dishonour 
to his customer in like manner as if he himself was the holder, 
and his customer the party next entitled to notice. The cus- 
tomer has the like time to communicate such notice as if he had 
received it from a holder. Haynes v. Birks\ 3 B, and P. 599. 
Scoit V. Ltfford^ 9 E. 347. Langdale v. Trimmery 15 E. 291. And 
a country banker, with whom a bill of exchange, payable in 
London, is deposited, has an entire day, after receiving notice 
of its dishonour, to transmit the same to his customer. Bray 
BX\d Hadxjoen, 5 JIf. and S. 68. As to the question, what is a 
reasonable time within which the holder should give notice of 
dishonour, it must depend on the situation of the parties, and 
the particular facts of the case, which when found by the Jury, 
it is for the Court to decide whether notice has been given 

within 
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within such reasonable time* Tindal v» Brotmiey Darhyshire 
V. Parker y 6 East^ 3 ; 2 Smithy 295. And the rule upon the sub- 
ject appears to be as follows: If the parties live in the same 
place, the notice should not be later than the day after the dis- 
honour ; id. any time before the expiration of that day will be 
sufficient. Janeson v. Swirdon, 2 Taunt. 224. If the parties live 
at a distance, the notice must be sent by the next convenient 
post. Tindal v. Bro^ney 1 T. H. ; Darhyshire v. Parker, 6 E, R. 
And see Williams v. Smith, 2 B. and A. 496 ; Fu$kford v. Man-' 
HioeUy 6 T, R. 52. But if it be necessary or more convenient for 
the indorsee to send notice by any other conveyance than by 
the post, he is entitled so to do. Pearson v. Crcdlan, 2 Smith, 404. 
In the case of a foreign bill, it is sufficient to send notice of dis- 
honourby the first regular ship bound for the place to which it 
is sent, though if sent by a ship bound elsewhere it would by 
accident have arrived at the place sooner. Muilman v. D*Eguino, 
2 H, B. 265. If the day on which notice should be given be 
a day of public rest, th^ notice need not be given until the 
following day. Haynes v. Birks, 3 B. and P. 599. Wright 
V. Shaxvcross, 2 B, and ^.501, n. (a.) So where notice was 
given to a Jewish indorser on a day which was a great Jewish 
festival, it was held that notice by the general post the next 
day was sufficient. 2 Camp. 602. In the case of Baldwin 
V. Richardson, 1 B. and C. 245, where a bill was received by 
a traveller for the Plaintiff, who transmitted it to his principal, 
the bill being dishonoured, the latter wrote to his traveller to 
know from whom he had received it, and upon receiving the 
necessary information, gave notice to the defendant ; and this was 
held sufficient. And in the case of Firth v. Thrush, 8 B. and C. 
387, where the indorsee of a bill of exchange (dishonoured by the 
acceptor), being ignorant of the place of residence of one of the 
indorsers, employed an attorney to give notice to him and the 
other prior indorsers ; the attorney having on inquiry received 
information of this indorser's place of residence, on the following 
day consulted his client, and on the third day sent notice of the 
dishonour of the bill ; this notice was holden to be sufficient. 
In the case of Camidge v. AUenhy, 6 B. and C. 373, a person 
took a country note in payment of goods sold by him; at 
the time he, took the note the bank at which it was payable 

ir had 
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had stepped^ thoogh usknown both to vendor and veodee ; 
the vendee kept the notes for a week mthout presenting them 
at the bank for payment : it was holden that the latter had been 
guilty of laches, and had thereby made the notes his own. See 
further the case of Skute and Othen v. Robims and Others^ 
1 Jf. and jtf. 133. In Hanokes and Others^ Assignees of Day and 
Others, v. Lattery 4 Bing. 715, a bill was dishonoured on Satur- 
day in a place where the post went out at half aflter nine in the 
morning ; and it was holden that to send a letter by the follow- 
ing Tuesday morning's post was sufficient. See further as to 
what shall be sufficient notice^ 2 Camp, 633. 2 Taunt* 224. 
HUtin V. Shepherdy 6 East^ 14, n. As to what is not conndered 
sufficient, 2 Camp. 108. Scdt v. Liffbrd, 9 £. 347. Longdate 
V. Trimmer y 1 5 £. 291 . Geill v. Jeremy and Another^ 1 M. and If. 
2^. P. 61. 



Tuesday^ 
Dec. 15. 

A bankrupt 
cannot be a 
witness for 
his assignees 
until he re- 
lease his 
allowance. 
Q,u. Whether 
he can re- 
lease it 
before he 
obtains his 
certificate. 
Vid, post, 
Dixcn and 
Others, As' 
signeesy Sfc. 
V. Purse. 



SCHNEIDER and Another, Assignees, &c. 

V. PARR. 

Assumpsit for money had and received. 

The Defendant was a creditor of the bankrupt to the 
amount of about 400 /., and had, as the Plaintiff con- 
tended, prevailed on the bankrupt to deliver goods to 
Messrs Dyde and Scribe^ that they might pay the 
money to the Defendant, in contemplation of the 
bankruptcy. 

To prove that these goods were delivered for the 
purpose of giving a fraudulent preference to the 
Defendant, the PlaintiflP*s counsel called Kusia the 
bankrupt. 

On an objection being made to his testimony by 

Mifigag^ the Defendant's counsel. Lord Kenyan 

was 
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was at first inclined to think that he was a good wit- 
ness, although he had not obtained his certificate, or 
released to his assignees, for he had no interest ; he 
proved himself to be the debtor of the Defendant, 
and his evidence only went to take the money out of 
his pocket and distribute it amongst his creditors j it 
would not increase his estate. 

Sheppard then objected, that he was interested to 
increase the dividends under his commission, as by 
so doing he would increase his allowance ; and al- 
though this was a bare possibility which might never 
take effect, still it was such an interest as made him 
an incompetent witness. He further contended, that 
not having obtained his certificate, he could not re- 
lease his allowance. 

Lord Ken YON was of opinion, that for the reason 
stated by Mr. Sheppard he could not be examined 
without a release ; but said that he might, by a proper 
and special release, release his future allowance to his 
assignees, although* he had not obtained his cer- 
tificate. 

Note. While the release was preparing, the Plain- 
tiffs proved their case by another witness. 

Verdict for Plaintiffs, 373/. 

Gibbs and Rtissell for Plaintiffs. 

(a) Kennett y. Greenx/ooUerSy Peaie's CaseSf 3. Evans v. Goold, 
B, N. P. 41. Langdon v. Walker^ Butler v. Cooke^ Cotiop. *jq. 



F 1 LINSKILL 
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Wednesday^ LINSKILL and Others against READ. 

Dec* 16. 

Coals sent Assumpsit for money had and received. 

castle to ' '^^ Plaintiffs being coal-masters at Newcastle^ 

London nay had sent a cargo of coals on board their ship the 

a port duty -r ^ rm I'll 1_1J 

according to Fame to London. The ship had 174 chaldrons ^n 
^^i^^^^ board, according to the Newcastle measure, which 

was proved to be nearly double the London chaldron, 
the former bearing the proportion to the latter of 
eight to fourteen. The Plaintiffs contended that 
the Defendant, as an officer of the city of London^ 
was entitled to a farthing a chaldron on every chal- 
dron of coals brought from Newcastle to London, 
reckoning according to the Newcastle chaldron ; and 
accordingly their agent tendered to the Defendant 
4s. lid. for that duty, and 6d. groundage, which it 
was also admitted the Defendant was entitled to. 
The Defendant insisted on being paid according to 
the London chaldron of thirty bushels, and he refus- 
ing to deliver the ship's papers until that sum was 
paid, the clerk to the Plaintiff's agent paid the 
amount, and this action was brought to recover back 
the excess. 

On the part of the Plaintiffs four witnesses were 
called, who proved that a cocket was always sent 
from Newcastle, stating the number of chaldrons on 
board ; that this was delivered at the Lord Mayor's 
office, and the duly always paid according to that 
measure. They proved this usage for many years 
back. 

Mingay 



AFTER MICHAELMAS TERM, 36 GEO. Ill 69 

Mingay and Gibbs^ for Defendant, offered to 
call witnesses to prove that the coals coming from 
Liverpool and other ports paid the duty according to 
the London measure. 

Lord Ejbnyox said, that undoubtedly these special 
port duties might be maintained in law, but that they 
could not be supported by any other evidence but 
that of immemorial prescription {a). That the pre- 
eription must apply to the case before the Court ; and 
the usage being clearly proved to be, that coals com- 
ing from Newcastle had always paid according to the 
Newcastle measure, the Defendant could not alter 
the case by proving that coals coming from other 
ports had paid different duties. 

Verdict for Plaintiffs, 3 5. 7 rf . 

(fl) Vide Mayor of Yarmouth v. EatoUj 3 Burr. 1402. Stcoen- 
son v« Mortimer^ Cowp. 805. S. C. 

Note. It was objected that the PlaintifPs agent should have 
brought this action, but Lord Kent/on said that the money being 
paid on the account of the Plainti^ they might maintain it. 



p 3 REED 
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REED V. ROYAL EXCHANGE ASSURANCE 

COMPANY. 

A wife niak- CoYENANT on a policy of insurance on the life of 
ilJfce oS' ^^^^^ ^^^» *te Plaintiff's late husband, for 

husband's 2^000 /. 
life, need not 

prove that The poHcy was effected on the nth of April 1795, 

terested^"" and Reed died on the 1 7th of the same month. 
therein. Having put in the policy, and called the widow to 

prove the health of Reed at the time the policy was 
made, and his subsequent death, the Plaintiff's 
Counsel were proceeding to prove that Reed was 
entitled to the interest of a large sum of money, 
which went from him at his death, and therefore that 
the Plaintiff was interested in his life. 

But Lord Ken YON said it was not necessary, as it 
must be presumed that every wife had an interest in 
the life of her husband. 

Erskine opened the Defendants case ; and on hear- 
ing the facts stated by him, particularly a letter from 
the Plaintiff to a young man of her acquaintance, it 
was thought prudent by the Plaintiff's Counsel 
{Mingay and Gibbs) to consent to a nonsuit. 

The Plaintiff was afterwards indicted at Gloucester 
assizes for the murder of her husband, and 
acquitted. 



BURNET 
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BURNET and Another ». KENSINGTON. Friday, 

Dec. 17. 

Assumpsit on a policy of insurance on fruit on board What is a 
the ship Corrmerc, at and from Malaga and Veliz ^^^^^2. 
Malaga to Plymouth^ with liberty to touch at Gib- meaning of 
raltar and Cadiz to join convoy. The declaration inTuran^e. 
stated a total loss by the perils of the seas. 

About the latter end of November 1 794, the ship 
sailed from Malaga^ and having joined convoy at Gib" 
raltar J on the 2%t\\ January 1 795 she made iheLantTs 
Endj and the weather being hazy and a heavy sea, 
she on the 29th struck on a sunken rock, and received 
considerable damage, so much that the water gained 
on the pumps to the height of five feet. The crew 
then made signals of distress, but no pilot could get 
to them until they got off the rock within the 
• Lewis J a pilot, with five men, then came 
to them, and by his direction the captain ran her 
ashorie at St. Mary^s Beach. She was there surveyed, 
and it being found necessary to unload her for the 
purpose of having her repaired, her cargo was taken 
out. She had between two and three hundred chests 
of oranges and lemons on board, out of which thirty- 
three chests were entirely spoiled ; but the witness 
said that some of them were decayed, and only a part 
spoiled by the sea water. When repaired she pro- 
ceeded to her ports of delivery. 

The policy contained the usual memorandum, that 
fruit, &c. should be free from average unless general, 
or the ship be stranded. 

F 4 GibbSj 
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Gibbs^ for the Plaintiff, admitted that there was 
no general average in this case, and that the cause 
depended on the meaning of the word stranded in 
the pdicy ; but he contended that the ship having 
stmck on a rock, and being afterwards carried off by 
the violence of the winds, there had been a stranding 
in the present case. The word stranded^ he insisted, 
comprehended all cases wherein a ship is thrown 
upon any solid body over which the sea flows ; whether 
rock, sand, gravel, or a combination of all those sub- 
stances together, could not be material; it could 
make no difference in the mind of the underwriter at 
the time he underwrote the policy. As the nature 
of the body was immaterial, so also was the situation, 
whether the beach or the open sea ; the damage was 
the same, and there could be no reason for making 
a distinction. If a ship was to be lost on the Good-- 
win Sands J it could not be contended that she was 
not stranded within the policy. But supposing that 
the ship was not stranded when she struck on the 
rock, he contended that at the time she ran on shore 
she was. Whenever a deviation becomes necessary 
for the purpose of repairs, it is considered as a pro- 
secution of the voyage ; so whether she ran ashore 
voluntarily, or was driven by tempest, the reason of 
the case is the same, if she went on shore bond Jide 
and for her protection. As to the fruit which was 
decayed, the Plaintiff was entitled to recover j that 
when a stranding takes place and particular average 
loss, the assured is entitled to recover the whole loss, 
without considering which part was occasioned by the 
stranding or what arose from any other cause (a). 

(a) See Barnes v. Akers^ post, p. 

Erskine^ 
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ErskinCj contra, contended that a ship could not 
be said to be stranded unless thrown with violence on 
the beach ; that a ship striking on a rock beneath 
the water, and afterwards getting off that rock, could 
not be said to be stranded. To make a stranding 
within this memorandum, it was necessary that the 
ship should come upon the ground, and lie there, 
and bulge so that she could not be able to prosecute 
her voyage. Here she unloaded her cargo, and when 
repaired proceeded on her voyage. As to the 
damages, he observed, that a policy of insurance 
being a contract of indemnity, the Plaintiff could 
not recover for such part of the fruit as was decayed 
before the accident happened. 

Lord Kenyon thought that the ship could not be 
said to be stranded when she struck on the rock (6). 
The running on shore, his Lordship thought, was 
a stranding, as it was done honestly and for the safety 
of the ship (c) ; but he left it wholly to the Jury as 
to what should be considered as the amount of the loss; 
and his Lordship said, that according to his construc- 
tion of the memorandum, whenever a stranding took 

(6) Iq the case of M^Dougal v. Royal Exchange Assurance 
Company y 1 Siark. AT. P. C 130; 4 Camp, 283, S. C, Lord 
EUenborough held, that to constitute a stranding it is essential 
that the vessel should be stationary; the striking on a rock, 
where the vessel remains for a minute and a half only, is no 
stranding, though she thereby receive an injury which even- 
tually prove fatal. But where a vessel remained on a rock 
fifteen or twenty minutes, and in consequence received a mate- 
rial injury, this was held to constitute a stranding. Baker 
V. Tofmry^ 1 Starh 436. See further Bishop v. Pentland, 7 B. 
and C. 219. 

(c) See Caruthers v. Sidebotham, 4 M. and S. 77. 

place, 
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place, and the cargo was deteriorated, it was imma- 
terial how much of the damage was occasioned by the 
stranding, and how much by any other cause ; the 
insurance was upon a perishable commodity, where it 
would be impossible to distinguish, and therefwe the 
memorandum was inserted to prerent the necessity o£ 
such an inquiry. It cut the knot at once, and attri- 
buted all to the stranding. 

The Jury (by their foreman, Mr. Maitland) said, 
that as the ship had been repaired and proceeded on 
her voyage they thought there was no stranding, and 
therefore found a verdict for the Defendant {d). 

(d) It may not be out of place to give here a short history of 
thb case of Burnet v. Kennngton* The trial here reported 
appears to be the first that took place, and a motion was made 
in the succeeding term for a new trial, upon the ground that 
what was '' stranding" was a question of law. Lord Kenton 
said that he should have considered this a stranding, but he had 
left It to the Jury, not as a matter of law, but as to what was the 
meaning among merchants of a mercantile word in a mercantOe 
instrument. The Court thinking it a case of great doubt and 
consequence, directed a new trial. Upon the second trial Lord 
Kenyan left it to the Jury to find the fact of stranding one way 
or the other. A report of that trial will be found in 2 Esp. 416. 
Upon this a new trial was afterwards obtained, on the ground 
that the Jury had omitted to find the very point in issue, viz* 
whether the ship was or was not stranded. The cause went down 
tot trial a third time, when the Jury found that the vessel was 
stranded, but that the damage did not arise from the strandiog, 
and therefore they found for the JDefendmit. Upon this a new 
trial was granted, on the motion of the Plaintiff, on the ground 
of surprise not being prepared ta show that the damage had 
arisen from the stranding, which otherwise he could have done. 
Upon the fourth trial the Jury found the facts stated in the 
special case in 7 T. 12. 211. After two arguments the Court 

were 
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were of opinion, upon the authority of CantiUon \, London 
Assurance Company y JBurr. 1553, that the ship being in fact 
stranded in the course of her voyage, the underwriters were 
liable for an average loss arising from the perils of the seas, 
though no part of the loss arose from the act of stranding, 
7 T. R. »io ; per Lord Kenym^ C. J. 4 T. R. 787. 
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At West* 
minster. 

Agreement 
to grant a 
lease to S, 
when S. 
should have 
erected cer- 
tain build- 
ings on the 
E remises to 
e demised. 
No covenant 
to pay rent 
before the 
execution of 
the lease. 
S. afler the 
buildings are 
erected, 
holds the 
premises, 
subject to the 
terms in the 
lease, but is 
liable in as' 
sumpsit for 
use and 
occupation. 



BANISTER, Esq. v. USBORNE and Another. 

Assumpsit for use and occupation. 

By indenture, dated 28th April 1 791, between the 
Plaintiff and George Scottf the Plaintiff agreed, 
when Scott had finished certain buildings to be erected 
by him on certain premises therein mentioned, to 
demise them to Scott for ninety-nine years, wanting 
twenty-one days. The indenture contained a covenant 
on the part of Scott to execute a lease, but there was 
no covenant to pay rent before the lease should be 
executed. Scott had become a bankrupt, and the 
Defendants were chosen assignees under his com- 
mission (a). They took possession of the premises, 
and continued on them for some time. 

Garrow^ for the Defendant, objected that cove- 
nant, and not assumpsit^ was the proper remedy. 

(a) See Elliott v. RogerSf 4 Esp. 59 ; Peake's L. E» 254. 

Lord 
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Lord Kenton said that Scott held under the 
terms of the lease, but as there was no demise nor 
covenant for payment of the rent, assumpsit was the 
only action which could be maintained. When 
the Defendants took possession of the premises 
they became liable to pay the rent for the time they 
occupied, and could not quit the premises without 
giving notice to the PlaintiflF. Till such notice was 
given they continued his tenants. When I say they 
became tenants by taking possession of the premises, 
I do not think that a bare possession fur the purpose 
of removing the goods would have made them liable 
to an action ; they should be allowed a reasonable 
time for that purpose. 

Verdict for the PlaintiflF. 

Erskine for the Plaintiff. 



ORMEROD t;. FOSKETT, one, ^c. 

Where there 
Assumpsit for work and labour in and about the *« ^^ express 

_. • -x ri. L ^ • • promise, 

executmg a certam writ or habere facias possessionem a Sheriff's 
and for money paid. ^^f^J ."'*y 

^ '- maintain 

The PlaintiflF being a SheriflP's officer, was em- JS" action 
ployed by the Defendant, an attorney, to execute R, and M. 
a writ of possession at the suit of one of his cli- ^'^nsh^nd* 
ents. The PlaintiflF had paid 145. out of his pocket v. Carpenter. 

/• 1 xi- v /? • J T_ 1 See also Fos* 

tor poundage on the writ of possession, and charged ^^^ y^ Blake- 
a fee of one guinea for himself. It was proved that ^^^^» Easter 

Terttfi^ 1826, 
* the in note. 
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the Defendant had promised payment, and received 
the money from his client. 

Erskine^ for the Defendant, objected that the 
Sheriff only could maintain an action, and that 
nothing more than the pounds^ was payable. 

Lord Kenton said it was not necessary to decide 
the general question, for as in the present case the 
Defendant had received this money from his client, 
and had promised to pay the money, he could not 
be permitted to dispute it {a). 

Verdict for the Plaintiff. 

(a) By the 3d of Geo. i, c. 15, s. 16, the Sheriff ii entitled, 
upon executing a writ of habere Jacias possessionem aut seizinam, 
to have for poundage 12 d» for every 20 s, of the yearly value of 
the lands whereof possession is given, where the value does not 
exceed 100/.; 6d, for every 20 «• per annum above that value. 
At common law the Sheriff had no right to take fees for the 
execution of process. Tidd. Pr, 233, cases there cited. By the 
Stat. 23 if. 6, c. 10, the Sheriff is only intitled to 20 d, and the 
bailiff to 4 if. on every arrest on mesne process. This rule of 
common law, however, has been somewhat relaxed ; for where 
the Plaintiff has paid the Sheriff's officer one guinea for arresting 
the Defendant, he has been allowed that sum by the Master or 
Prothonotory in the taxation of costs. Tidd, 232. 
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HODGES V. HODGES. iiSld^' 

Feb. 25, 

JlssuMPSiT for the board and lodging of Plaintiff's If a husband 
wife and chUdren, and for money paid, laid out and S^^^^ly, 

expended. and A. takes 

her into his 

The Defendant and his wife living very uncom- house and 
fortably together, and he having frequently struck wiSTneces^ 
her, she left his house, took several of her children saries, he 
with her, and went with them to the house of the tain an action 
Plaintiff, her son, who received and put some of the fgajnst the 

; ^ . , husband, 

children to school ; and to recover satisfaction for the but cannot 
board of the wife, and the money expended in edu- ^edoffor^ 

^eating the children, brought the present action. the educa- 

tion of the 
Lord Kenyon advised the parties to settle the children. 

cause out of Court, not only on account of the near 
degree of relationship between them, but also because 
the case itself would be attended with difficulty in 
point of law, and complete justice could not be done. 
If a husband turned his wife out of doors he sent ^^^' ^' ^* 
a credit with her ; and his Lordship said he was in- 
clined to go further than he believed any other Judge 
had gone before him. He was inclined to say, that 
if he behaved in such a way as to render it unsafe 
and dangerous for her to reside with him, that in that See Horxoood 
case the Plaintiff would be entitled to recover for the ^'Heffer, 

4 Taunt. 42 1 • 

board of the wife ; further he could not go, for the Liddlow 
wife might apply to the Spiritual Court for a ^•jJ^J^^'J 
divorce. 36, accord. 

As to the children, they did not appear to have 
been driven from the Defendant's house j and at all 

events 
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events nothing could be recovered on account of the 
money paid for their education. A father was 
bound by every social tie to give his children an 
education suitable to their rank, but it was a duty of 
imperfect obligation, and could not be enforced in 
a court of law. The richest man in the kingdom 
might say to his heir apparent, " Go and earn your 
" daily bread by your daily labour,'* and the law could 
1 Comm. not interfere. There is no further obligation than 
45o>45i- ^jjj^j. which nature has implanted in his breast. The 

law obliged him to nothing but nurture, which duty 
expired when the child reached the age of seven. 

The parties not agreeing to a reference, the cause 
proceeded, and it appearing that the Defendant had 
afterwards requested his wife to return. Lord Kenyoxt 
again pressed the parties to settle the dispute between 
themselves, when they agreed to withdraw a juror, 

Erskine and Lawes for PlaintiflP. 

Mingay for Defendant. 
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SMITH and Others v. MARCONNAY and 

Another. Saturday, 

Feb. 37. 

Assumpsit for not accepting a quantity of paper The value of 
made by the Plaintiflfe for the Defendants at their l^l "^^ 

^ tor tne pur- 

request. The Defendants bad employed the Plain- pose of forg- 

tifl& to manufacture the paper in question for the u^i^o be'* 

purpose of forging assignats upon, in order to be sent exported to 

to France and there distributed. The Plaintiflfe be recovered 

knew the use to which the paper was to be applied. '" ^^ ^h"T' 

GibbSj for the Defendants, objected to the action Pla'i^tiff 

^_«_ knew for 

on two grounds : First, That the paper being made what pur- 
for an immoral purpose, viz. to enable the Defendants P°*^ '^® , 

* * ' ^ paper was to 

to commit a forgery and deceive the persons to whom be applied, 
these assignats were to be paid, was contrary to good 
morals, and therefore the Plaintiffs were not entitled 
to recover. Secondly, That this was done at a time 
when all communication between this country and 
France was forbidden, and therefore was a violation 
of the positive laws of this country. 

Mingay^ as to the first objectiouj mentioned the Sironsitharm 
case of Mr. Strongitharm^ who was employed to \ Esr^ig. 
engrave a plate for the purpose of printing off forged 
assignats, which he knew were to be distributed in 
France^ and Lord Kenyon held that he was entitled 
to recover. 

Lord Kenyon said he would not determine the 
first point at Nisi Prius against the Plaintiffs, but 
that the Defendants clearly might bespeak the paper, 

G though 
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though commerce with France was then prohibited^ 
for the purpose of being used when the ports should 
be open. Speculative men often get ready their com- 
modities against the time when market commences. 
An intention to commit a forgery in another country 
his Lordship thought was not cognizable in this. 

Verdict for the Plaintiffs. 

Marry at for the PlaintiflS. 



ALLINSON V. DAVIES. 

If A. agrees Assumpsit for work and labour. 

for a certain ^^^ Plaintiff in this case endeavoured to go on 
sum of ^ Quantum meruit, but the Defendant clearly proved 

money and •* , . . # *. . 

afterwards a contract on the part of the Plaintiff to do all the 

B. purchases ^^^^ £^j. ^^j jj^ j^^^ p^j^ several sums to the Plain- 
some or tne *^ § r 

materials, tiff during the time the work was doing, for which he 
worked up claimed an allowance, and also claimed a deduction 
by A., the of 7 /. 5s. 2 d. for money expended by him in pur- 
pendedon chasing some materials for the work, which the 
that account plaintiff had agreed to find. 

must be set ° 

off and can- Erskine and Parke, for the Plaintiff, objected to 

not be given . / 

in evidence any evidence bemg given or this sum of 7/. 55. 2 a., 
eeneral ' contending that it was the subject of a cross demand, 

and that to entitle himself to it, the Defendant shoul4 
have pleaded or given notice of set off. 

Garrow^ for the Defendant, answered that this 
was not a cross demand, but a deduction from the 
Plaintiff's demand, and therefore need not be set off ; 

« that 
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that the Defendant could not have maintained an 
action for goods sold and delivered, or money paid 
to the Flainti£P's use ; and that it was like the case of 
a man having employed a taylor to make a suit of 
clothes for five guineas, and then purchasing the 
materials, for which he would surely be entitled to an 
allowance. 

Lord Ken YON was of opinion that this was a cross 
demand, and ought to have been set off under the 
statute, in order to give the Plaintiff notice of the 
demand. 

It afterwards appeared that the Plaintiff had seen 
the bills paid by the Defendant on this account, and 
signified his approbation of them, on which Lord 
Kenyon held that it might be considered as so much 
paid in part of the PlaintifPs demand, and directed 
the Jury to allow it. 

Verdict for the Defendant 
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CASES IN K. B. 



AT THE SITTINGS 



AT NISI PRIUS, 
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a^'^At^''^ The KING against JOHN REEVES, Esq- 

GuildhaU. 

Inaninfor- Xhis was an information filed by the Attorney- 
llS Ae^Ju " ^^"^^^^^ ^^ officio, against the Defendant, for a libel 
we to Ln^. on the Constitution. 

dcr whether 

the Defend- The Attorney- General, in his opening, stated that 
ntf i*^^ this information had been filed by him by the direc- 
criminal tion of His Majesty, in consequence of an address of 
^RoHnsony. ^^^ House of Commons to him for that purpose. 
-May, The House had resolved it to be a malicious, scandal- 

See Rex V. ous and seditious libel, tending to create jealousies 
^1r*r '^' ^' ^^^ divisions amongst His Majesty's liege subjects, 
Burdett, and to alienate the affections of the people of this 
4B. & A. country from the Constitution. The information pur- 
suing this resolution, charged the Defendant with an 
intention to cause it to be believed that the regal 
power and government of this realm might, con- 
sistently 
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nistently with the freedom of thw realm as by law 
^tablished, be carried on in all its functions, though 
HO Parliaments were holden ; and the fourth count 
stated that it was done with ijitent to bring the 
power of the two Houses of Parliament into contempt. 
The question for the opinion of the Jury, he said, 
was whether the Defendant ha4 published this book 
with the criminal intention charged in the information. 
If, on reading the whole of the pamphlet, the Jury 
j^ould be of that opinion, it was their duty to find 
the Defendant guilty ; but if, on the other hand, 
they should think that this was a mistaken execution 
of a good purpose, the Defendant was entitled to an 
acquittal. He did not call for a verdict upon an- 
inaccurate expression or ill-considered ailment, if 
used with a good purpose. 

Flummery for the Defendant, argued the merits of 
the pamphlet at considerable length, contending that 
the book was published for a good purpose, to coun- 
teract republican principles, and that the Defendant 
was worthy of praise, and not of censure, for the 
publication. 

The Attorney- General replied. 

Lord Kenyon said that the power of free discus* 
fiion was the right of every subject of this country. 
It was a right to the fair exercise of which we were in- 
debted more than to any other that was ever claimed by 
Englishmen. All the blessings we at present enjoy 
might be ascribed to it. It opened the way for the 
Reformation, and afterwards for the Revolution, and 
by its means were men emancipated from religious 
slavery in the one case, and the tyranny of the Stuarts 

o i in 
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in the other. When right was abused and excre** 
scenees arose, they might be lopped off, but at the same 
time, in a free country like ours, the productions of a 
political author should not be too hardly dealt with. 
In this country a Defendant could xijever be qrushe^ 
by the name of his prosecutor, however great that 
name might be : this was not the first prosecution 
commenced under the direction of the House of Com- 

m . . . . • • " 

mons which had failed. In the King v. Stockdale (a) 
the House of Commons were also the prosecutoi^ 

(a) After the articles of impeachment against Mr. HasHngSf 
as the Governor General o£ India, were preferred by the House 

' ■ • • • 

of Commons, and before thej were carried up to the Lords for 
trial, copies of them were printed and sold in every shop in 
London ; a Rev. Mr. Logan^ a minister of Leiih in Scotland^ sent 
to Mr. Stockdale, who in tlie usu^l course of his business pub- 
lished, a Review of these articles of impeachment. In this 
Review the author very strongly advocated the cause of Mr. 
Hastings, and was very severe in some of his observations 
against the accusers of that gentleman, and certainly in part 
thereof attributed to his accusers malicious and personal motives. 
<< This Review having immediate and extensive sale, a complaint 
" was made by Mr. Fox (who was one of the principal managers 
<' of the impeachment) to the House of Commons, and upon his 
*'• motion the House unanimously voted an address to the King, 
** praying His Majesty to direct his Attorney-General to file an 
'V information against Mr. Stockdale, as the publisher of a libel 
<< upon the House of Commons, which was filed accordingly 
'< The cause was tried before Lord Kenton and a special Jury at 
•' Westminster, on thegth oi December 1789, and the Jury found 
* ' a verdict for the Defendant of Not Guilty." llie address to the 
Jury of the then Attorney-General Sir Archibald McDonald, the 
speech of Mr. Erskine for the Defendant, and the reply of the 
Attorney-General, together with the summing up of Lord 
Chief Justice Kenyon, will be found, together with the above 
account, in Ridgtvay's Collection ofErsMnes Speeches, vol. ii. 205. 

but 
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but the Defendant in that case was not weighed down 

by the weight of the prosecution, nor did the Jury 

hold themselves bound to find the publication a libel 

because the House of Commons had voted it to be 

such. The Jury were in that case advised to read See the ob- 

the whole of the book, and from the whole taken LordjK^enyon 

together to decide on the delinquency or innocence '^ Aa^ case, 

of the Defendant. Although the Jury are to form Speeches^ 

their judgment upon the particular passage stated in ^^^*^> p.a86. 

the information, they may compare that with the 

lyhole book^ and see how it is qualified by it {b). 

The Jury were out a considerable time, and after- 
wards returned to the bar and said that they were of 
opinion that the pamphlet was highly improper ; but, 
nevertheless, thought that the Defendant was not 
actuated by a bad motive, and therefore found him 
not guilty, — Lord Kenyon said he approved of the 
verdict. 

(5) In the case of Rex v. Lambert and Perry ^ 2 Camp, 400, 
Lord Ellenborough permitted parts of the same paper (in which 
the alleged libel was contained), upon the same topic with the 
libel, although locally disjoined from it, to be read. See also 
Cooke ▼. Hughes, 1 R. and M.112. And it appears that in the 
trial of Home Tooke for treason the matter was carried much 
further, for in that case the prisoner was allowed to read in his 
defence various extracts from other works published by him at 
a' former period of his life; and the Jury were permitted to 
carry these along with them when they retired to consider of 
their verdict. Lord Ellenborough^ however, expressed his doubt 
as to the propriety of admitting such evidence as was then ad- 
mitted. 4 Camp. 403, citing Gurneys Trial of Home Tooke. 
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Monday^ 

May 23. At KEELING against BALL. 



GuUdhaU. 

Where a 
bond is lost 



Debt on bond for 200/. made by John Ball^ the 
and the brother of the Defendant, and to whom he was heir 

Plaintiffdoes , 
not know ^t law. 

SbS|^"^' The declaration stated that the bond was lost by 
witnesses are accident. — Pleas, Non est factum hikd Solvit ad 

he may call .. 
another per- utcm* 

if k appeal The PlaintiflP called a witness of the name of 
who the sub- Riissel^ who proved that the Plaintiff had delivered 
witnesses him a bond purporting to be the bond of John Ball 
^''®* and Edward Ball, and that he afterwardaf applied to 

the deceased (John Ball) to pay the money due on 

T 

the bond, when he acknowledged the debt and pro- 
mised payment. He said the bond was printed in 
the common form, and that there were subscribing 
witnesses names, but that he did not know the names 
of those witnesses, nor by whom the bond was pre- 
pared. That he afterwards delivered the bond to 
Carter J the attorney, for the purpose of commencing 
an action against the deceased. Carter was next 
called, and proved that the bond was lost while in his 
office. 

Gibbs, for the Defendant, objected that the Plaintiff 
should have called one of the subscribing witnesses 
to prove the execution of the bond, or else have 
shown that such witness was dead. It had for a long 
time been doubted whether such a mode of pleading 

as 



AFTER EASTER TERM, 36 GEO. III. 89 

as the present could be supported (J), and Courts 
should not carry the indulgence too far. The Plain- 
tiff in this case might be in a better situation by 
reason of the negligence of his agent than he would 
have been had due diligence been used ; for had the 
subscribing witness been called, the Defendant might 
cross-examine him as to the nature of the transaction. 
The attorney, Carter^ he contended had been guilty 
of some negligence, for he might have kept a copy of 
the bond, and had that precaution been taken the 
subscribing witness might have been called. 

Lord Kenton said that, had it appeared who the 
subscribing witnesses were, the Plaintiff must certainly 
have called them ; but that it was the business of Stark. EM. 
Courts of Justice to apply the general principles of * 
the law to new cases as they arise. This was a new 
case, for it did not appear that the Plaintiff could by 
any possibility know who the subscribing witnesses 
were. If it was usual for men to keep copies of such 
instruments by them, the Plaintiff's agent. Carter^ 
would certainly have been guilty of negligence, and 
the Plaintiff could not avail himself of that negligence, 
but that was not the ordinary mode in which men 
conducted themselves. Suppose a fire had happened 
and this bond had been destroyed by it, surely it 
would be adding calamity to calamity to call on the 
party for more perfect evidence j and how could this 
case be distinguished from that? The general rule 
of law is, that the best evidence must be produced 
which the nature of the case will admit of, and no 

(b) Vide Reed against Urookman, 3 T. Rep. 15S. 

better 
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better evidence could have been procured in the pre^ 
sent case than that which the Plaintiff has given (b). 

Verdict for the Plaintiff. 

Garrow and Abbott for the Plaintiff. 

(b) Vide 2 JET. Black. 359. 6 T. Rep. 236.^ 



Notice to 
produce a 
written de« 
mandof a 
thing, for 
which an 
action of 
trover is 
brought, un- 
necessary. 
So «er 
Batley, J. in 
Colling V. 
Tretjoeekj 
6 B. and C. 

399» quod 
vide. 

Joryy. 
Orchard^ 
2 B. and P. 

39- 



HAMMOND and Another v. PLANK. 

J. ROVER for a bill of exchange. 

The Plaintiff had made a demand of the bill before 
the commencement of the action, but this demand 
was made in writing, and on a witness being called to 
prove a copy of the demand, 

Mingay objected that notice should have been 
given to produce the original. 

Lord Ken YON ruled it not to be necessary in a 
case like the present, which was analogous to that of 
a notice to quit or the like, in which it has been held 
that a notice to produce such notice is unnecessary ; 
proof of duplicate was held sufficient {a). 

Verdict for the Plaintiff. 

Garrow and Barrow for the Plaintiff. 

Mingay for the Defendant. 

(a) Semhle there is no difference between a duplicate original 
and a copy made at the time ; Kine v. Beaumont ^ 3 B. and B. 
S288; and in Philipsonv. Chase, 2 Camp, 110, a copy of an 
attorney's bill, made at the same time as the bill delivered, waa 
held to be admissible evidence without notice to produce the 
original. 

In 
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In Shato v* Markham, Peake*s Cases, 165, Lord Kenyan held 
that parol evidence of a letter containing an account of the 
dishonour of a note of hand, was not admissible unless notice 
had been given to produce such letter; and in Langdon YsHuUsj 
5 Esp. 1569 it was holden by Lord Ellenborough, C.J., that 
where notice of the dishonour of a bill has been given by letter, 
a copy of the letter cannot be given in evidence to prove notice 
of dishonour, unless notice has been given to produce it. On 
the contrary, Le Blanc, J., in Ackland y.Pearce, 9 Camp, 601, 
ruled that secondary evidence of the contents of such notice 
might be given without a notice to produce it, and compared it 
to a notice to quit. See Peahe's Evid. (108) 1 16, 
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CURTIES and Another, Executors, &c. against 
mvXl At FITZPATRICK and Another. 

Westminster. 

Twenty SciRE facias on a judgment, to which the Defendant 
years affords Fitzpatrick pleaded nul tiel record j the other De- 
tioDofp^* fendant (Lord Grandison) pleaded payment and a 

nient on a release, 
judgment. 

\Stra. 639, Lam. for the Defendant, offered no evidence on 

Flower v. 

Earl of either of the pleas, but relied on the presumption* 
Bohnbroke. ^^^^ ^^ judgment was paid, it being above twenty 

years standing. 

The Plaintiff was not possessed of any evidence ta 
rebut this presumption ; and 

Lord Kenyon held that, in the case of judgments* 
as well as bonds, payment might be presumed upon 
an old judgment, and accordingly directed a verdict 
for the Defendant. 

Garrow 
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Garrow and Best (whose brief I held), for the 
Plaintiffs. 

In the following term, a new trial was obtained on 
affidavit stating facts which the Court thought suffi- 
cient to rebut the presumption. 



The KING against BENESECH. 

Saturda^f 
Dee. 3. 

Indictment for pequry in answer to a bill filed penury 



can- 



agamst the Defendant by Martin and Wife, m the ^^\ ^^ 

Jz ^ ^, . , 1 •/. • assigned on. 

Court of Chancery, stating that the wife was niece to an answer in 

the Defendant, and that when Martin was about to ^^^"5^^^ 

denying a 

marry her, the Defendant promised to pay him 1,000 /. promise ab- 
as a marriage portion. ^^""^^^ ^^^^ 

The Defendant, by his answer, insisted that as ^^^^^ ^^ 
there was no promise in writing, he was entitled Rex v. Duu" 
to the benefit of the statute of frauds, but as to the ^a'jif. fog. 
fact, denied that he had ever made any such promise, accord, 
on which denial perjury was assigned. 

When Ershine was beginning to open the prose- 
cutor's case, he was stopped by 

Lord Ken YON, who said that he thought this was 
not such a material fact as would support the indict* 
ment. This promise was absolutely void, and sup- 
posing it in fact to have taken place and acknowledged 
by Defendant, could not be enforced either at law or 
in equity ; that Court had no power to decree a per- 
formance 
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fcmnance of it. It might be a false swearii^, but did 
not amount to what the law denominated perjury. 

The Defendant was therefore acquitted without 
examining a witness. 

Erskine and Lwwes for the prosecutor. 

Mingay for the Defendant. 



STONE fl^fliTWf EVANS. 
A mortgagee jdssuMPSiT for mbney paid, laid out and expended. 

of a term ia 

liable to the The Plaintiff in this case was lessee of certain 
Sough he" premises under a person of the name of Lerotuv^ for 
dofes not take ninety-two years, commencing 1 790, which term had 
If STorigi- been absolutely assigned by him to one Key, in June 
nal lessee is 1703^ In September 1703, Key assigned all his 

ooliff eel to 

pay ground interest to the Defendant by way of mortgage. The 
rent he may Defendant made two half-yearly payments of rent to 

recover it j j r j 

from the the ground landlord, heroux^ but afterwards refused 
po^sTession! ^^ P^y ^^re, whereupon Leroux brought an action 

Woodf. T. against the Plaintiff on his covenant, and recovered 

& T. c. 13 

8.15.' ' the subsequent ground rent and costs; to recover 

which money the present action was brought. 

GibbSy for the Defendant, contended that he being 
only a mortgagee, and not having taken possession, 
was not liable to the rent, and of course that this 
could not be considered as money paid to his use. 

For 
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For this purpose he cited the case of Eaton v. Jaques^ 
Dougl. Rep. 438 (a), which he read at length. 

Lord Kenton said he had never considered that 
case as law ; it was contrary to every principle of law. 
An assignee was not, as said in that case, liable only 
in respect of his possession, but of his interest. If it 
was a beneficial interest, he ought to be liable to the 
burthens. 

• 

The Plaintiff then proved that Defendant had been 
in possession and paid some rent as above stated. 

Upon which Lord Kenton said it was not neces- 
sary for him to overrule the case of Eaton and Jaques^ 
but added that he felt no difficulty in saying that he 
was ready to decide contrary to it whenever occasion 
required. 

Gibbs afterwards admitted it had always appeared 
to him that the case of Eaton and JaqiLCS (b) was 
contrary to Walter and Reeves^ reported also by 
Mr. Douglas^ where an assignee was held liable 
though he had not taken possession. 

Verdict for the Plaintiff for the rent, but not the 
costs. 

Mingay and Marry at for the Plaintiff. 

(fl) And see fVaUer v. Reevesy Doug. 445 ; Chinnery v. Black- 
burncy 1 H. B. 117, note; Jackson v. Vernon^ i H,B,iiy. 

(b) The case of Eaton and Jacques has been since expressly 
overruled by the case of Williams v. Bosanquet, 1 B. and B. 238, 
by which it is determined that an actual entry or possession is 
not essential to render the assignee of the whole term of a 
lease liable to the covenant for payment of rent ; and see the 
cases collected in Coote on Mortgages^ book 2, chap. 4, in many 
of which the decision in the case of Eaton and Jacques had been 
questioned. 

WILSON 
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Wednesday^ 
Dec. 7. At 
Guildhall 

If a pro- 
missory note 
be altered by 
consent of 
parties at any 
time after it 
has once 
been paid 
away; there 
must be a 
fresh stamp 



1 Esp.Ziy 
Bowman v. 
Nichols. 



WILSON V. JUSTICE. 

jdssuMPsiT on a promissory note, by the indorsee 
agsdnst the maker. 

The note was for 400 /. payable to Tinson or order 
twelve months after date. The word " twelve** was 
evidently written on an erasure, and it appeared on 
the evidence that it was originally payable at nine 
months after date ; that while it was in the hands of 
Tinson^ and before it became due, it was altered, with 
the consent of Blqfield (to guarantee a debt of whom 
it was given), to twelve months* 

Walton^ for the Plaintiff, attempted to distinguish 
this case from that of Bowman v. Nichols^ 5 T. Rep. 
in which the Court had held a second stamp necessary. 

(a) That is, if the alteration be in a material point: what 
considered as such, see Cordxuell v. Martin, 1 Camp, 79; 
9 E. 190 ; Master v. Miller, 4 T. R. 320 ; sT.R* 367 ; 2H.B. 
141; 1 Attst. 225; Trapp v. Spearman, ^Esp.^y, alteration in 
the sum or date material. "So if <' date*^ be altered to ** sight,'' 
Long V. Moore, 3 Esp. 155, but see 1 Taunt. 20; or the name 
of the banking-house at which it is payable, Tidmarsh v. GrovcTf 

1 M. and S. 735. So where the consideration expressed on the 
note is altered, Knillr. Williams, 10 £.431. The introduction 
of words which do not affect the responsibility of the parties 
immaterial ; Morson v. Petit, 1 Camp. 82, n. ; Jacobs v. Hartf 

2 Stark. C 45. 

If the alteration be made by consent of the parties, and before 
negotiation, a new stamp is unnecessary. Johnson v. Duke of 
Marlborough, 2 Stark. C. 215. Kennerley v. Nash, 1 Stark. 
C. 452. 

As 
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In that case the Court had determined on the ground 
of the bill having run out all its time, but this was 
made soon after the bill was drawn. 

Lord Kenton said it made no difference : the note 
in this case, as well as in the case of Bowman and 
NichoUj had passed to the payee as a note in its 
original form ^ after that the party could not alter the 
nature of his security without a fresh stamp. 

Nonsuit. 

Garrow and Walton for Plaintiff. 

Erskine and Gibbs for Defendant. 

As to what has been considered a negotiation of a bill or note 

* 

sufficient to render a new stamp necessary : The exchange of 
acceptances has; Cordwell v. Martin, 1 Camp. 79; g E. 190. 
So the delivery of a bill to the drawer, accepted for his 
accommodation, payable to his. own order; Calvert v. Roberts^ 
3 Camp. 342. So where a bill was indorsed by the drawer, and 
left by him with the drawee for acceptance, who altered it 
before he accepted it; Outkvoaite v. Luntley, 4 Camp. 179. 

If the alteration be made to correct a mistake, and in fur- 
therance of the intention of the parties at the time of making 
the note or drawing the bill, a new stamp will be unnecessary. 
See Kershaw v. Cox, 3 Esp, C. 24^. Bathe v. Taylor, 15 East, 
412. CoU V, Parkin, \2 E, 471. Peake*s Cases, p. 174, 3d ed. in 
notis, and Brutt v. Picard, 1 R. and M, 37 ; in which latter case 
the mistake was corrected by a person who was the agent of 
both the drawer and acceptor, but without their knowledge or 
consent ; it was there held that such alteration did not vacate 
the bill, nor was it necessary to have a new stamp. See also 
Stark. Evid, 294. 297. 



H TANNER 
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TANNER and Others, Assignees of RANKIN, 
Thursday, a Bankrupt, against BARNETT. 

Dec* 8, .■•'"' 

If a person iROVER for a pipe of sherry wine. 

of r^er^*"^ In January 1 796, the Defendant, being then under 
chant permit acceptances for the bahkrupf, bought a pipe of sherry 

It to remain ^ f , , - . ,5 , f> . - ^ ' , i ' / 

in his cellar, 01 the bankrupt. Immediately the wme was sold, it 
though for ^^g p^|. jyjjQ ^ Madeira cask and removed to iilother 

the purpose * . * . . . , \ 

of ripening, part of the bankrupt's cellar, where it remained till the 
chant h^^^' ^ -*^ ^^ April, on which day it ' was delivered in 
comes a bottles to the Defendant ; the bankrupt having in 
assignees' February preceding committed an iact of* bankruptcy, 
may take the q^ ^i^q q^}^ ^f ^hich month a commission issued 

wme as . , 

being in the against him. The clerk of the bankrupt proVed that 
tl?el^an]biiDt ^^ ^^^ usual to put Sherry wine, bdiight by a customer 
under 7 Jac. hi the w6odi into ti Mad'eird dasl:, and peiMit it to 
remain there for the purpose* of ripening. That 
Barnettj the Defendant, had bought wine before, 
and it was always permitted to remain sometime, and 
then delivered ill bottles. '^' ' " " ' 

Law iand Pdrlcy for the Plaintiff, insisted that no 
money having passed, note in writing being given, or 
part of the goods delivered by the bankrupt, the con- 
tract was void by the statute dffraudsl '"But' admitting 
this to have been ai valid 'conti*act.' still the Defenidant 
having suffered it to remain in the bankrupt's posses- 
sion, the assignees were entitled to it under the statute 
o£Jac. 1. 

Lord Ken YON. This is certainly a hard case 
on the Defendant j but the law has said that where 

the 
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th^ possession and disposal of the property remains 
in . the bankrupt, it shall go to ]m assignees. This 
wine still remained, to all appearance, the property of 
the. bankrupt, and if one pipe might be so disposed 
of, the whole stock might. In the case of wine, it 
could not be transferred from one stock to another 
without a permit (a). 

Verdict for the Plaintiffs. 

Garrow for the Defendant. 

(a) In the case Ex parte Merrable, i Glynn and Jamieson, 402, 
it was held by the Vice-Chancellor, that wine which was sold by 
t|i^ baol^rupt^ rejoaaining in the. banl^rapt'43 cellars^ but ^et apaift 
}n a particular bin, and njarked with the purchaser's seal, and 
entered in the bankrupt's books as the property of the purchaser, 
was not in the orderand disposition of the bankrupt ; and see ante, 
Eloxham and Others, Assignees, v. Graham and Others, in note. 



feOTHOMLEY v. USBORNE and Another. 

jissuMPSiT for work and labour, &c. If the credi- 

George Scott having become a bankrupt, the De- bankrupt 
fendants were appointed his assignees, and Scott (who "™®®^ ^^^ *® 
was a builder) being possessed of several houses, some cons^^^^^^^^ 
of which were unfinished, a meeting of the creditors finisheYw"^^^ 
and assignees took place to consider of the propriety of the bank- 
of finishing the buildings before they were sold. The finUhed^and^ 

Defendants «?^^* ^^^ 

, they refuse 
to finish it, until one assignee a^ees to find funds, on which they all 
agree, the other assignee is not liable for materials provided to finish the 
work. 

H 2 
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Defendants were both present at that meeting, and 
the Defendant Monkhome objected to the measure, 
as did several other creditors, when Usborne under- 
took to find funds for the purpose until the estate of 
the bankrupt should produce a sufficient sum of 
money. It was then agreed that the buildings should 
be completed under the direction of Mr. Scott j both 
Defendants and several other creditors signed this 
agreement. Scott accordingly proceeded in the work, 
and employed the PlaintiflP to make some window 
frames and the like, for which this action was brought. 

ErsJcine and Gibbs contended that both Defendants 
were liable in this case, and even supposing that Scott 
was not authorized to pledge their credit, still he 
having done so while acting as their agent, they were 
both liable. As if ^. and B. agree to appoint C. as 
their agent for a particular work, though A. agrees 
only in consideration of jB. finding funds, if A. pledges 
the credit of both, they are both liable, and A. may 
look to B. on his collateral undertaking to find funds. 
The meeting was for the purpose of consulting 
whether advisable for the estate to proceed on the 
houses ; it was thought advisable, so that all the 
creditors are benefited by the work. 

Xiord Kenvon. This action goes to charge the 
assignees personally, and if the Plaintiff recovers 
against them, they must pay the money whether they 
can reimburse themselves from the estate or not. 
Nothing can charge Mr. Monkhouse but a positive 
and express agreement, or such a tacit acquiescence 
as plainly indicated his consent. He is not bound 
l)y tl e promise of the other assignee, and it is plain 

he 
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he made no contract himself, for Usbome promised 
to provide funds, and to him only can the Plaintiff 
look. 

Note. — The agreement was in writing, and the if upon 

Plaintiff having given the Defendant and Mr. JVillet, ^f^jjeftto^^ 

his attorney, notice to produce it, called the attorney ney of a 

to produce it. He admitted that the agreement was §^e an ^^^' 

in his possession, but Lord Ken yon would not permit agreement in 

the PlaintifPs counsel to examine him as to the con- session, 

tents of it, it being deposited in his hands by the ^® n^g^ecj; 

'or -^ so to do, he 

Defendants as their attorney. But Mr. Pearse, cannot be 
another attorney, who had prepared it, was permitted Witness to 
to prove the contents, because the preparation of the prove its 
agreement was not an act of confidence (a). 

Nonsuit. 

Erskine and Gibbs for the Plaintiff. 

Mingay and Wigky for the Defendants. 

(a) From the different decisions which have occurred on this 
subject, the rule as to what communications made to an attorney 
are. to be considered confidential and privileged, appears even 
now to be the subject of some doubt. In the case af Wards- 
tvofih V. Hamshaw and Another, Sittings afler Hilary Term, 1819, 
2 B. and 6. 5, n., Lord Chief Justice Abbott held that only such 
communications were privileged as were made for the purposes 
of an . action or suit. So in Williams v. Mtmdie and Others^ 
1 R. and M. 34, his Lordship says : " The rule 1 have invariably 
** laid down in cases of this kind is, that what is communicated 
<' for the purpose of bringing an action or suit, or relating to 
** a cause or suit existing at the time of the communication, is 
<' cpnfidential and privileged ; but what an attorney learns 
« otjierwise than for the purpose of a cause or suit, I think he 
'< is .bound to communicate.'^ This also appears to have been 
the opinion of Lord Kenyon in Cobden v. Kendrick, 4 T. i2.4diy 
and Duffin v. Smith, Peakes Cases, 108, and more evidently in 

H q this 




102 CASES AT NISI PRIUS, 

.. : vAr ' 

this case ; for the attorney to whom the party entrusted the 
agreement for the purposes of the action was n^t allowed to 
give evidence rf its contents, but die attorney who drew die 
agreement was permitted to give such evidence. In Cromack 
V. Heathcote^ however, 2 B. and B. 4, the Court of Common 
Pleas held that the rule was not confined to attorneys em][dDy^ 
in a cause, but that an attorney who had been applied to to oraw 
a bill of sale of goods, which he refused, considering it td be* ' 
fraudulent, could not afterwards disclose the communication 
then made. Mr. Phillips, in his Lato of Evidence, adopts Ude 
conclusion, that this privilege of the client is not confined to 
those cases only where he is employed m k giiit bi' 6a\isb; but 
that it extends to all communications mad^ to aii attorney in 
his professional character, and with reference to professional 
business. Phillips Evid. 6th ed. vol. i , p. 1 34. Peake^s Evid. 174, 
and Stark. Evid, part 4, title ** Confidential Communications/' 
seem to 'favour the contrary position. And in the case of 
Vaillant v. Dodemeadyi Ath^i^y Lordlftire/tb^iE^eh^ld'that th^ '' 
privilege did not extend to communications made to an attorney 
as a mere agent, and before the commencement of a salt ; which 
decision of Lord H'ardtdcke's w'as founded upon a 'case of^ t^e 
SotUh Sea Company '\k Dolliffe, in which Mr. Gambier, whd ftfld 
settled certain articles between Dolliffv and the South Sea Com- 
pany, was compelled to answer interrogatories as io the coht4nts' 
of those articles^ for that what he knew was lis a coh^ciyaiiiceif ^ 
only. And so in Cidts v. Piiheringy Ventrisi 197, cited In 'MkUSf^" 
a solicitor was produced concerning n' rasure of ti clause M" 
a will, supposed to be done by his tlient : *<* And ii a][>)>eaiS£i^^ '" 
<< that this discovery^ of which he Was now about to gtye evi J^iice," ^ 
'' had beenmade befOre the retainer of YAtA tis a[' sOlicito^, tff^' ' 
'* Court were of opinion that he ihight hk sworn ; other#Se'if ''^ 
<' he had been retained as a solicitor before : the san^e law of an * 
«* attorney or counsel/' From these cases; also, "the 'fifir'&^fe- " 
rence would seem to be, that the privilege extends to thbse' 
communications only which may be mad^ for the put^ds^ of ah ' '' 
action or suit. And it is further to be observed, in '^ohfirmflitibn ' 
of this view of the question, that Lord Chief Justice i458o<^/in' *' 
the casO above referred to in Ryan 2JiA Moody, suggested '£ba!t' 
the Defendant's counsel might tender a bill of exceptions, Or ' ''^ 
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offered to assist him in any other way in raising the point for the 
opinion of the Court whence the record issued ; but the point 
doeft.not appear to hiave befen afterwards raised. And after- 
w^d%'|i^ the .cqse.of Broad v. Pj«, 1 Af. and M. 034, Lord Chief 
Ju^tipct Besfis reported to have said, that he was disposed td 
agi^ee wijth the Lord Chief Justice of the King's Bench. He 
further says, ** 1 do not think the rule confined to a civil suit 
^' merely ; it would of course extend to a criminal proceeding, or 
<< any. Other jodicial proceeding: nor is it necessary that- such 
^^ suijt Qi^^prQceeding should be in actual existence, to protect the 
*< con^munication made to attorney or counsel ; if made for the 
^' purpose of one intended or apprehended, it is sufficient." 



v » 



ATCHINSON V. BAKER. Saturday, 

Dec* 10. 



i I . . > . - .1 



' ! ' i 



N this case (which was an action for a^ breach of A general 
prpmise of marriage) the declaratiou stated iu general ^a^^^^a^ 
terms that, iu considera(ioi;i th^t the FlaintiS^ (being promise to 

sole ,and , unmarried) had promised to marry the De- ^^qJ[^ and^' 
fendant. the Defendant (being, &c.) promised to therefore 

*« ^ ^ . . ^ ° ^ '^ evidence of 

marry the Plain^iflr. a promise to 

^l i^^^ witnesses on the part pf the Plaintiff provied "future un- 

the promise to be to marry the Plaintiff in due time certain event 
* , ^ will not sup- 

after the death of the Defendant's father, , , port a 

declaration 



it J .' 



(^ibb^f ff^r the p^fendant^ qbj^et^d that thisi^vi-': stating a 
de^ce . was a^ iatal variance = from the d^kration. general pro- 
A ^rp^e tp.^mijrry gqner^Ujiji«ij^,p?QR^^ ta^nwsry 
immediately, but this promise was not to operate until 

(a) In the case of Potter v. Dehoos^ 1 Stark. 82, Lord EUeri' 

^orott^i held a- general promise <^ marriage to be a promise to 

marry within a reasonable time. 

H 4 a subsequent 



104 CASES AT NISI PRIUS, 

...... t 

a subsequent event had taken place j it was con^ 
ditional in its nature. 

ErskinCy for the Plaintiff, answered that this wa» 
praved to be an absolute promise to take effect when 
a future event had taken place; immediately that 
event happened, the promise became general and 
indefinite, and might be so stated in the declaration. 

Lord Kenyon. The intent of special pleading 
is to inform parties of the case their adversary means 
to prove against them. If the promise is indefinite, 
the party to whom it is made may call upon the 
maker to perform it at any convenient time; but 
where it is not to be performed immediately, but to 
depend upon the happening of another event, it does 
not operate till after that event has happened. It 
is therefore quite a different promise in its nature, 
'•■■ and must be stated in the declaration in the form in 

which it was made; - ^ 

Bodily in- In this case the Plaintiff was a widower upwards of 

arSpg after ^^^^Y y^^^s of age, and the Defendant a widow about 
the contract the same age; when the promise was made, the 
reason for Plaintiff was apparently in good health, but the De- 
either party fendant afterwards discovered that he had an abscess 

to break it , . , 

off. in his breast, and for \ that reason refused to marry 

him after her father's death. 

Lord Kenyon (after directing a nonsuit on the 
objection to the declaration) said, that if the condition 
of the parties was changed after the time of making 
th6 contract, it was a good cause for either party to 
break off the connection. Lord Mansfield had held 
that if, after a man had made a contract of marriagp, 
the woman's character turned out to be different from 

what 
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what he had reason to think it was, he might refuse 
to marry her without being liable to an action (a), 
and whether the infirmity was bodily or mental, the 
reason was the same ; it would be most mischievous to 
compel parties to marry who could never live happily 
together. 

Ershine and Garrow for Plaintiff*. Vide post. 

Mingay^ Gibbs and Reader, for Defendant. 

(a) See Foulkes v. Sellway, 3 Esp. c. 236, accord. 



RAINES against TOWGOOD. 
Debt on statute 7 Geo. 2, c. 8, against stock-jobbing. A broker in 

an illegal 

The- Plaintiff called Nordon, the broker who stock-job- 
made the contracts, to prove the fact. By the 4th actwn^Tnot 
section of the Act of Parliament, he is subjected to a compellable 
penalty of 500 /. dencrori^ 

He oiijected to answer any question which might on?y liable to 
tend to charge himself with the penalty. a pecuniary 

penalty. 

GibbSj for the Plaintiff, contended that, as this 
was not an indictable offence, but merely subjected 
the party to a pecuniary penalty, he could not refuse 
to be examined. 

Lord Kenyon was of opinion he could not compel 
him to give evidence which would subject him to a 
penalty (a). For 

[a) In the case of Bain v. Hargraves,' Peake*s Evid. Appen. 
Lord Kenyan held that a witness was not bound to answer 

a question 
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Fdr^ant of othfer evideiidi the'PramlilBPwas ndh- 
Garrow for the ^Defendant. 

a question, the answering of which might make him liable to 
a civil action, or subject him to a pecuniaiy penalty. \ It was 
a question ttpon which different opinions appear to have pre- 
vailed am(M^itk4'fuages{ \t wal'&'efefore enacted hy^ljreo* 3> 
c. 37, *' That a witness cannot by law refuse, &c. to answer 
** a questidJiffi^l^Vftiitld tfie^ tadat'ier In issue, the answering of 
** which has no tendency to accuse himself, or to expose him to 
" a penalty or forfeitlire of any nature whatsoever, by rea8qa__ 
** onlyor on tEe'iole ground that Uie answering of such a ques- 
<' tion may establish or tend to establish that he otoes a debt or 
" is otherwise subject to a civil suit, either at the instance of His 
" Majesty or amf Cfkerpenori^" Ip thp ciyse ;6f RoberSy* AUatt, 
I M.&ndM. 192, Lord Tenterden held that a witness was not 
excused from answering a question on the ground^ ^at |;t(e^cpn%^ 
ducr inquired into would subject him to a penalty, if, the time 
IhmtedTor ^n>b'^di&^ lor 'l^ucfi^'^^al^y %^ pasi''1(^o reference 
appears in-^thaf^case^to have'b^efk^^iiiade td^thd' above statute. 
That he would have been 'excused before Qip 8^tute,'if the time 
in which the penalties were to be sued for had pot elapsed, see 
Weslerdde v. Daky 7 T. R, 306, per Lord Kenyon^ C. J. 
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HANKEYund Others, Assignees, &c. against 

HUNTER and Others. 

^sifUMPSiT for money had and received tb the' use where the 
of the PlaiAtiffsas assignees of Lockier and WMd- ^^nsignor 

^ ^ '^^ of goods 

wardf against the Defendants, who were trustees of ^propriates 
Dtfer, ^Allan.wA.Co. , In themonth of. September tlr^T^'' 
^ 7929,JjQckier anAiSTaw/warrfrwho had been engaged '^^^^^^ge o^ 
in trade witli Ricfiaj^d O'Brien, *t Jj^ondtfrw, ^isi- -^teSdent 
so^jjr^d thqf p^artnefghip witU ^ W jr upanrdaat dcoasioni 4^^^ ^ niay 
a settlement, was. made, ^ by: which it appei^ed^Aat 1»he uppHcation 
house of Loekier. fVoodwardaniO'Brieft, were ®*^ *5^ P"^^ 

' ' ceeds at any 

indebted to Dyer, Allan an^ Co. in the suip of jime before 
822 f i9^;^prf.,^^and p'^ne?^ wa?, jn^ebtpd^.tp Jiis^i^lfto'uje 

par(^ers»jtofi|:i]^r«f^n4^9P#^ar^ri^ 7*000X » iocilCf . ^possession of 

and. Waodpar4 took upoa themsdi?esthe*debt^ef -^^oj^^b^ 
822/. 195. 2d. 9 and engaged to pay that sum to they were to 
Dyer^ Allan md Co., and (yprien, to secure to unless Stice 
Lockier an4 Wosidward tjhe, debt ^ 7,000/.,. jpoct^,"?® ^^\. 

•«•'•''■■'■"*■ ffiven to nim 

g^64<.Ais est^l^s at JEZb/2^2^ra^y and .gave^. :them^ a of the pri^ 
bond condiJ;ioned for the payment of tte 7,000/; by tSS^S?^* 

annual [ 

(a) And so where A. gave to B. mi order on his jlianke;irSf . 
directing them ^\ to hold over, from ^is private, account 400/. to. , 
<' the disposal of JB.,'' which order ^e bankcj^rs acc^tecL it was . ^ 
held that sucli order was revocable, andmigl^ be cp^i;itQrm^d$4 .. < 
before ]^ayment made to B., or appropriation to hjs ccedjt.. 
Gibson v. iflinett and Others. 1 R. and M. 68. * But where A. 
had, for the purposes of sale, consigped a cafgo of fish to B,^ 
who was in correspondence and coni^ected in^ith^ t)ie house of C^ 
C. had advanced moniey to A.^ on bjcl ^qgi(g^ent frpm A.jihiBX. .« 
the proceeds of the cargo of fii^ d^ouldb^ remitted b];B.,tQ« _ 

A* through 
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annual instalments of a given quantity of mahogany, 
to be sent by him from Honduras. 

Lockier and Woodward^ soon after this settlement, 
by an arrangement they made with Dyer^ Allan 
and Co. respecting a bill of exchange for 695/., dis- 
charged so much of the 822/. 19^. 2^., leaving a 
balance of 127/. due from them to Dyer^ Allan 
and Co. 

Lockier and Woodward afterwards became bank- 
rupts, and Dyery Allan and Co. being embarrassed 

A, through the hands of C, in order tliat they might so consti- 
tute a security for the money advanced by C. A, then wrote 
to B., telling him that the cargo of fish was not responsible for 
a^y advances made by C Notwithstanding this, E., after the 
receipt of A*% letter, remitted the proceeds to C, who re- 
tained them to cover his advance. A, having become bank- 
rupt, and his assignees having sued 6. for these proceeds, it was 
held by the Court of Common Pleas, that the Jury were war- 
ranted in considering A*^ engagement as an appropriation of 
the cargo of fish, which he could not rescind, and not a mere 
order for payment of money, which could be revoked by a 
subsequent countermand before payment. Fisher v. Miller^ 
I Bing. 150. And in the case of Hodgson v. Anderson^ 
3 B» and C. 842, the Court of King's Bench, without deciding 
whether a creditor could retract an order for the payment of 
his debt to a particular person or not, held that where a pledge 
has been given by the person having authority to pay the debt, 
that he will make payment according to the authority, the 
debtor has no right to retract his order. Again, in the case of 
Gibson v. Minetty 2 Bing. 7, where the Plaintiff directed his 
bankers to hold firom his account /• to the disposal of M., 
and before it was paid or carried to M.s account revoked the 
order, but the bankers subsequently paid it to M. ; the Judge 
at the trial having directed the Jury to consider whether the 
order was intended to be absolute or conditional, and the Jury 
having found for the Plaintiff, the Court refused to disturb the 
verdict* See further Scott v. Porcher, 3 Mer. 652. 

in 
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in their affairs, the effects were assigned to the De- 
fendants as trustees for the benefit of their creditors. 

O' Briefly upon his return from England to Hon- 
duraSy freighted a ship with mahogany, intending to 
consign it to Lockier and Woodward^ but hearing of 
their bankruptcy, he consigned it to Dyer^ Allan 
and Co., and the bills of lading were made out to 
them, and the invoice expressed it to be a consign- 
ment to them for sale. They were accompanied by a 
letter written by one Coa:^ by his (Q^Brien's) direc- 
tion, to Dyer^ Allan and Co., desiring the consign- 
ment to be applied to the discharge of the debt of 
822/. 19^. 2(/., if not before paid by Lockier and 
JVoodward\ and if paid, the whole proceeds to be 
applied in discharge of the first instalment on the 
bond given to Lockier and TVoodward. When the 
cargo arrived in September 1 793, Dyer gave notice 
of the consignment to Lockier and JVoodward, inas- 
much as it had, subsequent to the settlement made in 
September 1 792, turned out that the partnership of 
Lockier and Woodward and O'Brien were indebted 
to Dyer^ Allan and Co., in a sum of 400/. ultra 
the 822/. 1 95. 2rf., and that O^Brien, in his private 
account, was also indebted to Dyer^ Allan and Co. 
in a larger sum of money. 

The Defendants, as trustees of DyeVy Allan 
and Co., insisted that they had z, right to retain the 
proceeds of the consignment in satisfaction of the 
residue of the debt due from the partnership of 
Lockier, Woodward and O^Brien, and of 0'Brien*s 
private debt, contending that 0*Brien had, after he 
made the consignment for the purpose mentioned in 

the 
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i^ ibtttv^'iitan^ lAs iiite&tron/atid directed the 
^AtehpttHxeds to tie ^jifiKed in' ^ti^iac^bn otDyer^ 
AUan and Go's deBiands. 

•Inipmnt of lact, the Dif&ndants had/after the ^Te 
- of* the cargw, by kttei' ^f 6th November r 793, 'd^red 
Mr. O^'jBri^n to 'miArestidh alteration, and by fetter 
f dated in March 1 794, he cbtnpfied wiih4iiis reqhe^. 

It Wis cdtitehded for the PlaintrflS, that O'Brien^ 
Iiaving dpt)rbpnated tlie proceeds of the mahogany by 
the letter accompanying the consignment, could not 
dtterwatds alter the application of it, and more par- 
ticiilarly as the Plaiihtiffs and Zociierlsnd Woodward 
had had notice of it, ^nd probably been induced upon 
the faitli of it to refrain from pursuing their claim 
agailii^t XyBrUn m other modes. 

Lord Kenton was of opinion that, if a valuable 
consideration had been paid for the consignment, or 
bills accepted by Lockier and Woodward on the faith 
of Mr. O^Brierif the latter could not alter the des- 
tination of the cargo. But this being for the pay- 
ment of an antecedent debt, O^Brien had the power 
of disposing of it as he pleased until it came to the 
possession of Lockier and Woodward, and might have 
altered the application of it had not notice been given 
to Lockier and Woodward; but that, after these 
persons wei'e informed of tbe arrival of tlie mahogany, 
and of the' application of it, and were thereby induced 
not to take thoiS^ measures for the recovery of their 
debt which fliey riiight otherwise have done, it was 
not competent to O'Brien to* change its destination ; 
and therefore that" the Plaintitfs werie entitled to the 
proceeds^, deducting the balance of 127/. remaining 

^ due 
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A}^^if^9ff^ ^99^^ .ftftd j^ofidwqjYlf'O .Jiy^r, .Allan 
and Co. 

.yerdict for.the>3?laintiffs accordingly. 

r 

Erskine and Gibbs for the PlaintiflSi. 
Mingay for the Defenda^nts. 






DARNTON and Others, Assignees, &;c. against 

PIGMAN. 



Friday^ 
Dec, 16. 



^,».«r for B>».ey had and received. ^^ 

The Plaintiffs were assignees of Jqhn and Thomas * Dankrupt 

^ , , , , , ^\^ ^ ;^^ continues in 

Steelj bankrupts, and the case was shortly this : — possession of 
That both the Steels committed an act of bankruptcy *^*« ®s*a^e> 

^ * ^ •' and grants 

on the 20th of February 1792, and a commission an annuity 
issued against them on 1 2th of January 1 794 ; that premiseYto '^ 
they continued in possession of their effects a long ^* The 
time afterwards, and whilst they were so in possession, possession 

John Steel granted an annuity to the Defendant, with P^^J! ^^^ ^^^^ 

/• 1 • 1 1 / to ^., m 

the payment of which he charged certain premises, order to pre- 

giving a power of distress thereon. When the annuity \^^^^ * ^!^^^ 
became payable, Steel being distressed for money, the assignees 
Defendant applied to the tenant of the premises^ who, tain^an iwUon 
to prevent a distress, paid the money. for money 

■^ had and 

Erskine, for Plaintiff, contended that the rent of received 
the premises being due to the assignees, the De- 
fendant must be considered as their Trustee, and 
liable to account to them for the money. 

Lord 
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Lord Kenton. If the tenant paid this money 
to a person who had no title to receive it, that pay- 
ment would not be available against the assignees. 
The tenant still remains liable to them, and if he was 
imposed on, may recover it back from the Defimdant, 
but he cannot transfer this chose in action to the assig- 
nees. Had this been a payment which would have 
bound the assignees, and have prevented them from 
recovering the rent due from the tenants, they might 
maintain the action; but as the tenant could not 
defend himself under pretence of such payment of 
rent to the Defendant, the whole of the Plaintiff's 
cause of action fails. 

Plaintifl^ nonsuited. 

ErskinCf Gibbs apd Giles, for Plaintiffs. 

Garrxm for Defendant. 
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G REVILLE against DA COSTA. 

Friday^ 
J. Feb. 17. At 

AaauMPBiT for money had and received. JVesimimter. 

By articles of agreement under seal, the Defendant l£A. agrees 
agreed to convey to the Plaintiff, and the Plaintiff ^^^^^ ^ ^ 
agreed to purchase of the Defendant, an estate to be and is after- 

wards dis** 

conveyed to him before a certain time mentioned in .^^led from 

the articles, and the Plaintiff paid a deposit of lOoL doing so, 

in part of the consideration money. Afterwards an cover back 

order was made by the Lord Chancellor, in a cause J® ™,v^^in 

wherein the Defendant was a party, that the premises an acUon for 

should be resold, and the Defendant join in proper ^aTeceived, 

conveyances. Whereupon the Plaintiff demanded although the 

contract for 

back his deposit, and upon the Defendant's refusal to the sale bo 
pay it, brought the present action. "°d®^ *®^^ 

Mingay and IVigley^ for the Defendant, objected 
that) as it was not proved that the Defendant had 

I a greed 
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agreed on his part to rescind the contract, the 
Plaintiff could not maintain an action for money had 
and received; and cited Weston and Downs, and 
Doug. 23. Towers v.. Barrett. But another obgection to this 
1 r./?.i33. action was the deed ; that alone was binding on the 
parties, and being under seal, could not be enforced 
in this action. The Plaintiff should have brought s^n 
action of covenant against the Defendant, for npt 
completing the contract. 

Lord Kenyon said that undoubtedly the Plaintiff 
might have maintained an action of covenant for the 
breach of the contract ; but he might also, when he 
found the Defendant rendered incapable of com- 
pleting it by an order of the Court of Chancery, iti a 
cause in which he was a party, rescind the contract, 
and bring an action for money had and received, to 
recover back his purchase money. The Defendant 
held this money against conscience, and therefore 
might be compelled to refund it by an action for 
money had and received. 

Gibbs and for Plaintiff. 

Verdict for Plaintiff (a). 

(a) Wherever the vendor is either from defect of title unable, 
or is unwilling and refuses to perform his contract, the vendee 
may disaffirm and rescind the contract, and may recover back 
the purchase or deposit money in an action for money had and 
received. Weston v. Doxvns, Doug, 23 ; Tiyooers v. Barrett y 
1 r. il. 133 ; Bartlett v. Ttichin, 6 Taunt. 259. And where for 
the consideration of 1,000/., 10/. of which was paid down, and 
90Z. was to be paid on a certain day previous to the day. on 
. which the. lease was to commence, and tlie remainder to be paid 
on taking possession, A. agreed to make a lease to B., to com- 
mence at a future day ; it was held, that as A. was unable to 

make 
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I 



u^ake out a title on the day when the 90/, was to be paid, 
B. might rescind the contract, and recover the 10/. in this form 
of action. Roper v. CoombeSy 6 B. and C. 534. But if the con- 
thict remahi open and still subsisting, Weston y. Dofoms^ Timers 
r,\Barrett; or if the party's right under it depend on the per-' 
fqrm9,nc(^ by hi^i pf .cert^n previous acts, which he is prevented 
from performing by the Defendant, he cannot recover on the 
indebitatus count, but must declare specially on the contract 
itself, iffidle v. Heighifnan, ^ East, I45. And in order to sus- 

^tAin'ihe indebitatus^ ooantf the contract must be wholly unexe- 
cuted ; for if there hath been a part execution of the contract, 

. 80 th^t.it cannot be. wholly rescinded and the parties plaped in 
statu quo, resort must be had to a special action. Hank v. Silk, 
5 J^.'44g ; and see Squire v. Todd, 1 Cany, 293 ; 2 Burr. 1011 ; 

' Piti^dry, Nightingale, a ££^.639; Lew/ y.Haxo, 1 Taunt. 65. 
And it is to' be observed, that if a party agree to make an estate 
at, a future day, but disables himself from so doing by making 
an estate inconsistent with that which he agrees to convey, he 
maybe sued for a breach of his agreement before the day arrives 
for fulfilling his contract ; although before the expiration of the 
time allolwed for that purpose, he may recover the means of 
doing sow Ford v. TiUy, 6 B. and C. 325. 

See the cases of JViddle v. Lynam, and Gibson v« Spurrier and 
Another, ante. 
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til ' .1 '..•■,,'. . . . • ■ ;A » 1 .' 

* li <• ' SMITH and Others agamatSTAlHGlSiR^^,l\' 
mS^^At '■ '''■' ■'■■■■ and Others, a - ■^un,>-y„ 

Guildhall. . ' ! . , [ , . r yry^r Iml 

If A. permiu iTfii; PlsiintifiB as holders of several Inlls of ksLthkngidj 
Ml^^'^^hU P^T^rting' to be drawn by A, per pvocoratiodhof 
name, he is WUlidm and Samuel Barrs^ had applied totheiXiini 
drawerto Chancellor for leave to prove thone billt undcn^^Ae 
Ignorant commission of .bankruptcy which had issuedodgaiiiBt 
although he '^^ BUpposed drawers ; and upon hearing , tbw;^^ti- 
had no inte- . jJqq. {\^q Chancellor made an order- iii[hpr^¥.v he 

rest, or knew .' . • 

ofthepartU directed an issue to try whether the said ,t|ill^,]ijf re 
cularbills^^ drawn by the procuration of the 8aidi^i7ikaji{(,920d 
he is not Sotnuel Borrs. .... ^^ 

liable to a 

payee having This issue came on to day for trial, and thfii^ct 
the t^s^.^^^ appeared to be that, in the year 1787, Lmis^m& 
action. Potter applied to Gibson and Johnson to acc^JMb' bills 

drawn on them by L. and P. ; and that in order to 
give Gibson and Johnson an opportunity of cluU'gnag 
L. and P. with 5 s. commission for the drawing and 
.^/j/y redrawing bills, without incurring the penalties of 

n- Uvi: usury, it was agreed that the bills so to be draw9;by 

.' • L. and P. should be drawn in the name of 1V{lUam 
and Samuel Barrs^ and dated at Birminghamyyf}^eTe 
they resided. Accordingly, some few . biljs ^ere 
drawn without even the knowledge of the Bc^s^ 
and n^otiated by Z. and P., who, afterwar^, in- 
formed the Barrs of the transaction, and proiKij^d to 
indemnify them against all losses which might ^pse 
therefrom. Further to give this the appearance of a 
transaction with the BarrSy accounts were from time 

to 



AFFER HILAttV TERMj 37 GEORGE HI. 117 

to time drawn out by Gibson and Johnson^ and sent 
to the BarrSj wherein they were charged with the 
money paid, and the 5 s. per centum commission, but 
these adoouiifs Were never considered as( Infiot being' 
accounts with the BarrSf or even looked over by them, .V 

but were immediately sent to Lewis and Potter^ who 'i •v.v^\ , ? 
«jrttWd^hem ^i^ith Gibson and Johnson; The PlaM-,, ..^^^ . j, -.^ 
l^ifi& were indprsees of the bills for valuable ;0Qn3id^r- ''^^^^' ^^ '^ 

■ ' • -ill ' i .-M'fi 

iatftdns^^and without notice of the tranaacftioni^ betivcNtn ; <j,{ <,,r.r,.' 
jlSfidarinT^nd Joibt^on, and Z^i^ and Poffej^ijand ^^ ^'ii^i- 

'•^*iEy»^m^, for the Plaintiffs, contended that the \r.Ji>! 
*'lJBa!tT** hk^ing once permitted Lewis and Potter to ' ^ '/*'' 

^WSlv^^'lt'tfeeir names, had constituted them thfeir 
^^^nj^ agbnts, and were bound by their acts in tiie 

same manner as if they had been drawn for their ' 

,«»«.: .nic«nip«.dthisto,heoa.aofap«»«who ; ' ' 

'tf^es.hi^ jsenrant money to buy necessaries for the 
^IJhfad^. - If that servant embezzles the money, the SirTkmas 
'imaMer is certainly not liable, unless he has given a y^^l^j^^^' 
:ciC^it to the servant ; but if he has once paid debts v. 15, p.3i5> 
'toonlracted by that servant, he will be liable, though ^'^bliffg 
tohe afterwards gives him money to pay his way a^ he v. Heintm, 

/'jgOe®. 47, and in 

-'''C^bbSf contra^ insisted that this evidence' plainly xCowm.430. 
■ ^Aowed that the bills were not drawn by the procura- 
'ilon of £«rr5, but that they were a transaction between 

» 'LiUm and Potter^ and Gibson and Johnson merely, 
'*Wii''tKcine£bre ought not to he pro'red irader the 

'** feidSfattiiJ^otf against the supposed drawers, nha were 

"';%^^rty iothem, nor in fact knew when wi» what 

* irfiiibfe']f they were drawn ^ 

Mf?M ■■'•f ■■' • f , ■■■. ■ ■ .> ■ . -A 

I 3 Lord 



/ 



118 CASES AT NISI PRIUS, 

I" 

Lord Kenyon held that, as regarded these Plain- 
tiffs, th^ bills must be considered as having been drawn ' 
by the procuration of Messrs. Barrs. They, by suSSer- 
ing the accounts to be sent to them and the bills to 
be . made out in their name, constituted Gibson 'an4! 
Johnson, their agents,, and empowered them to Ixotd 
forth their credit to the world. As against the Plaiii- 
tiffs, therefore, who were indorsees for a valuable cori- 
sideration, and without any notice of the privat^; 
transactions between the parties, William and Sarpuef 
Barrs must be considered as the drawers of the bills, 
and chargeable as such in default of the acceptors ; 
but had the Plaintiffs been privy to the transaction^ 
the case would have been materially different ; for 
persons having that knowledge could with no reasou 
or justice charge persons who they knew to be totally 
unconcerned in the transaction. The whole depended 
on the situation of the persons who claimed to prove 
the bills. 

Verdict for the Plaintiffs. 

Erskine and Walton for the Plaintiffs {a). 

{a) Recognition by the principal of the agency in the parti- 
cular instance, or in similar instances, is evidence of authority 
to the latter. S^arA:. JEwd. vol 2, 59. See Todd and Others, 
y. Robinson, I R. and M. 217, and cases cited in note ; Gilman 
and Another v. Robinson, 1 R. and M, 226. Neal v. Erving, 
1 Esp,6i; Haughton v. Ewhank, 4 Camp. 88. And in the 
case of Barber v. Gingell, it is said to have been holded l)y 
Lord Kenyon, that if the Defendant set up as a defence to a biU 
of exchange that it has been forged, and proves it to have befim 
80, it will be a good answer for the Plaintiff to show that the 
Defendant has paid other bills of the same party under similar 
circumstances. 3 Esp> 60. 

CURTIS 
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CURtlS and, Others, Assignees of GIBSON and 
' ' ' JdriNSON, against BAIiUS: • 



i • f- I 



xBris action for money paid, &c., was brought to If ^.permits 
r^cdVer, oir rather to try whether the money paid by ^ajg^in ^hh 
Oi^son and Johnson on the above bills, was prdveable ?ame, he 

• 1 ^i. • • • . -ri 1 T :i ^s liable as 

under the commission against Barrs ; and Lord drawer to 
Ken YON, in conformity to the doctrine above laid ignorant in- 

^ dorsees, ac. 

down, held that Gibson and Johnson^ knowing the See last case, 
transaction, and that Barrs's name was used not for ^^^j ^ ^*J^^^ 
the purpose of additional security, but merely to give payee having 

^1.:. * -^ /» i_ • • • ij Knowledge 

tnfem an opportunity of charging commission, could ^f ^j^^ ^^^^^^ 
not call on Barrs ; and that as to this being an action action, or 

his creditors * 

By Gibson and Johnson^s creditors, they could have therefore 
nd better title than the persons they represented. money paid 

* ■' * by him on 

Erskine for the Plaintiffs. f^ose bills 

is not prove- 

Gibbs for the Defendant. able under a 

commission 
against A. 



WI LSO N against BAG K HOUSE. JtS' 

Assumpsit on a policy of insurance on a moiety of ^f a gW^^^ 
the ship Argonautf at and from Boiirdeatu to Phila- being Ajne- 
deiphi^'' American." S^l^ 

The ship was Italian built, but belonged to a ^^^^ricaw'* 
person of the name of Collins^ resident in Phila- built, but 

th&t she IS 

delphia. Collins was by birth an Englishman^ and the property 
was not a denizen of the United States until after of an Ame- 

... ^ rican sub- 

the treaty acknowledging their independence. It jcct. 

14 Appeared 



An^mfrfcan iJl^rfM' tliat the ^Wp iiVBis ftfei^'d'WiDh^'E^** 
subject can- 'pjjds'/^lkaeii at LondoTh' tLTtA thatk n^rai inteaddil 
from £n^. \o^ 'tMsHIj) tUfese goods int6 another* msnel «*i «he 
SaT ^"' J^ad^irit's, for the purpose of being exjpForted thence 

to Bengal. ' i'^ ' ^'^' 

Lord Kenyon said that, by the word AmerieAn in 

the policy, he wotildf not nndei^taiift^that the^vfessel 

'^^'Afhi)rlc(m built, but irierely that the peri^ok in- 

^ jleprj?f?tp)i , W^ a citizen and denizen pf th^ Upited 

;>Sta(<3s.ti>'A9^ far as concerned Coftim's civil rights, 

hfe'^might' be considered an American ; he vras.a 

denizen of that country, under the protection df its 

government. He could not, it was true, so fat thtow 

pffhi^. gjlegiance to the QYoym ,oi Engfand, uhder 

which he was born, as to conspire thi^ 4^^ Pi^ 1^^ 

king, adhere to his enemies, or commit any other of 

the treasons mentioned in the statute of Edward HI. 

without being amenable to the laws of this country ; 

.^•^^^^ ^ but the only warranty in this case was, that the ship 

^^^vV .i did not belong to a person or subject of and resident 

'^ = ? in any of the belligerent countries at the time of 

fmi/tn»I.' 1 effecting the policy. On that ground, therefore, he 

jj'M'V( . thought the Plaintiff's case could not be objected 

him >j.> • to; but it appeared to him that this freighting was 

It^^r^'^ directly contrary both to the Navigation Act and the 

naSBDt3G^to;4^ statute confining the right of trading to the £!ast 

?*^^ ^ ! , ifndia Cqmpany. Though the risk on this policy 

c. 44{j »^» *• wa§ not to commence until the ship sailed from 

. Bourdeaica^j yet he could noi divide the voyage^ j he 

must look to the object of it, and that object appeared 

(a) See Barrillay v. Lewin, Park, 526. Rich v. Parker^ 
6 T. R. 705, and Baripg v. Christie, 5 East, 598. 

to 
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iohe^ to convey goods ^om England^ and the pro- 
iduoe of England to Bengal. It could not be done 
without contravening the laws of the country either 
pSTu directum or per indirectumy and therefore was 
not the subject of insurance (a). 

>, Nonsuit, 

* i' Erskine and Giles for the Plaintiff. 
/ Law^ Adam, Rous and Marry at^ for Defendant. 

I.-- . 

(fl) All penalties inflicted by 9 & lo Will. 3. are repealed by 
* 3j}'&o. 3, c. 52, s. 146 ; but the exclusive right of trade granted 
''by tTife Act was recognized as never having been put an end to^ 
'Ond.iU infringement was declared a public wrong, affording 
.^^ df|fence to underwriters in policies signed in contravention of 

ii;s provision^. 1 Tyrrvahite and Tyndale Digest ^ 1, 196, pi. 7*2. 

damden v. Anderson, 6 T. R, 723. Affirmed on error in Ex- 
'crie^Hier Chamber, 1 B.and P. 272, 
in J')'i ■■ ' ^ , 

i I ! '. 



»^ •• 



', BRlGm against LUCAS. J'^^I's. At 

Guildhall^ 
A C P 

.pissuMPsiT for seaman's wages. 
' The Defendant admitted that the Plaintiff had iS"!".'^^ 

!• » :, ^ apprentice 

been employed on board his ship, and that 20 1. was deserting his 
jpayable for his wages, but proved that, at the time of e^tering^n 
the contract, he was under indentures of apprentice- *^®^d a ship, 

'i.^m.-TT- 1-1 •<■ cannot main- 

ship to Mr. Hurry y which term was not expired tain an ac- 
durins: all the time of his service on board Defendant's '*®° ^^^ 

iv rrri • WagCS. 

ship. That upon his return to England^ Mr, Hurry 
called upon the Defendant for the wages, and hie paid 
them to him upon his indemnity against the Plaintiff's 
claim. 

Eyue, C. J. said that the line should be tightly 

held 
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held' in these cases^ and that the master wi»8 entide^:' 
to the money (a). 

rPliuMiffnon^ieed. 

Adair for the Plaintiff. 

Le Blanc and Alderson for the Defendant. 

(a) The master of an apprentice who is seduced from his 
service to work for another person, may waive his action for 
the tort, and bring an action of indebitatus assumpsit^ for work 
and labour done by his apprentice, against the person who tor- 
tiously employed him. Lightly v. Clarston, i Tuunt. 112; 
Foster Y, Stewart^ 3M. and S. 191. So also has ^ it be^n held 
that the captain of a ship of war, detainmg an apprentice aftfr. 
notice, is li^bl^. tp the master for wages for the service o( the 
apprentice. E^fles v. Vandiput, 5 East, 39, n. If the master of one 
ship takes a servant that belongs to the master of another ship, 
whatever wages he receives from the King upon his account shall 
be to the use of his first master, being acquired by the labour 
and industry of the servant. Trin. T. g W. 3. B, R. ; Curti^ 
\, Bridges, Cumb, 4.50. And so per Holty C.J. 12 Mo<f. 415. 
Trin. T.12 W, 3, Anon. Trover lies for the master for a ticket 
or other writing entitling his apprentice to money earned by him 
during the apprenticeship ; but where the trover is against the 
executor of the apprentice, for a ticket given out after death of 
apprentice, for money earned by him during the apprenticeship, 
the action is not maintsunable, because it never was in the 
apprentice's possession ; but if executor after receives the money, 
master may have assumpsit for so much money received to his 
u^. Finer. Abr. 15, p* 327 ; placita 3, 4. Quidquid acquiriiur 
sfTOO acquiritur domino. This rule of law had formerly a much 
more extensive signification than it now hath ; for during the 
existence of villeinagCj^ if hatever ^as acquired by the villefai, 
whether realty or personalty, became the property of his locd^ 
under this qualification, however, that in the case of realty it 
was incumbent on the lord to enter upon, in order to complete 
his title to it ; and therefore if the villein aliened, or if h^' died 
(his heir being free) before the lord's entry, in the one case his 
dUenatipn woid^ preclude the Iprd, and in ijhe other thp jdesf ent 

would 
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w^tid'^Mr i»isfettiifitat the lofdk ii^.'8ect. 177; -Cb' ^Ut*^ 

118 (a), 1 1 S (b). And in the case of personalt;,it w^ x^9f e^fSjEury. 
that the lord should seize either the whole, or a part in the 
name of the whole, before any sale or gift made of them by' the 
villein* 
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CHENlEahd'AnotKer D.WATSON. Saturday, 

'. ,fl ' . - March 4. 

jTHtiTMPsit on a warranty that twio hundred' quarters Contents of 
af:Wheat sol^ by Defendant at J^^ren, in the county* r^e'^Jrove'd 
oi ^Orthiii/nberlaTidy should weigh fifty-nine pounds but by a 

, I , production 

per bushel. [„ court, 

r 

The Plaintiff proved that the com was shipped at 
ffaren, and taken from thence to Berwick^ where 
it ^vf^ unladen and measured with the Custom-house 
bushel there, being reduced by the flat strikes, when 
it was found, on the average, to weigh little more 
than fifty-eight pounds per bushel. 

The Defendant attempted to prove that the uniform 
custom of selling at JVaren was by the Bel/brd com- 
mon bushel, and to reduce the com by a round strike,, 
and the witness was asked whether the Plaintiff's 
bpshel had not been tried and found to correspond 
with the public Belford bushel. The Belford bushel 
Was in Court,' but the Plaintiff's bushel was not 
jll-odfifced. 

Lbril tCsNYdk Was of opinion that the question 
could not be asked, and Compared it to the case of a 
tradiestoian attempiting to give evMence df memo- 
randums 



1^ .A 'iii.oAB^ShmvisifRMmrurviti, 

dencoithe^iiltfure of jtbe dase wpu)4}iB^mHr(G|*rf)P^I#r^ 
production of both measures ii\ CQtt][tirW,4. ir{$Wlr 

.5jThe?r>ef5jndMit then ®ap« ovid^acft (tf |lte]jwg[»sitoB 
hglor^gmg tot theijcity of^iZ^a^efc^iiiifR^k^ isai^r^^ 
iduDedL m\^waty aed found r tor ^b^^Jbugs;: 4jkjii^Btlie 
\Bemvf£^? measure ; and al»er proVedt thfl^oti^^MfHsl 
course was to rad« W by . ^ rou|^^ ^Jilk^o^lM^ 
xmm^c M ^P^ft 4pwn wd. left .pof ^1 fft ,t^iq^^re. 

♦hw.vro^ifipakfia. fuftt^^ d^^^Et?Sviffl^t%yr^^ 
and the Jury being out some time, return^|^^a 
verdict for Defendant. . 

.,;, j|:a^, X?arrott; and ^p/r({y(^, ff^f P^jn)^.^;^^^^^^., 

n i;?»i'i»e «ttd JFbo4 for Defendaptt-iif Jj yviagoo/s 

hoaiiflO'ic 






rfl?' J- ATCHINSONr. BAKER. 

Feb. 37. i4r 
GuildhalL 

Declaration ^ ^^ Plaintiff in this case brought a fresh action, 
on a promise jstating the promise as proved on the former trial, 
need not I'he like promise was proved on this trial, but the 

*^d ^^^ f ^^''^^^^ ^^^ ^^^ ^^^ proposal the Defendant made, 
the fortune, was that the Pl^ntiff should have 5,000 /. of the De- 
fendant's fortune ^settled upon him; thq residue, 
which was about 1.8,000/., to be settled on her. 

Mingay and Gibbs objected that the declaration 
^^ ^ should 



AFTER HffiATlY^^EHM, d:^-GE<)RGE HI. ^JcJiS 

4^dld^ft!^<()^6»/^«kftt>)l^' DefeBdaM^iromisfedim 
^IkdMslA^ ofitviPlakf^ii^ premise to^n^^ 
%nd als^ ii]!lMfiMdetok)iirt]^ hit i^ettiing iilhhei^tfovtctile 
«»cept ^^QliAtohir. •■■•'■■'■• ■'- >'-• •'•• :.r./^.>i;i= >:'.| 

But Lord KENYtfl saidMtliad'n^i^^kdiili^^^^ 
*«if''l&WigHt Iife6i68fi^i7 to ist»i«e the peeutiki^'aDryige- 
ttiaaM^did'ji^^ not ivoorying^ 

^>tbal^^n;li^ gvornhd'^^f the pi^omise rt9m^th^< itratubl 
I«figftgdieil«^ bf^ the parties i the fiMone \9^-0raM 
iMlie'ougHtiioI^^tiierelyiJollaterid. ■' ^i'< . rhi> 

•-^'^^^^'D^Mdarit attempted to prote thc^^is^^sfitffed 
^!^»fe¥MCdiril6a fit the former trial } hk f^liiig irflier 
^pmWEhklHe Kp^^^^ Plamtiffhad 2r,otio/. 
""Mk^^:'-' ' •■ •- ' ^ ■■- ^^- '- 

A motion was made in the following term for a 
nonsuit (M^^ftte above objection, or a new triiB for 
excessive damages. -—The cause was afterwardis com- 
promised. 

See this case, ante, page 103. 
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WARD against VENTOM and Another. 



Where goods ^ ROVER for a coach. 






trained 1^® coach was taken as a distress for rent due^^o 

which are Mr, Haden from one Pyallj on whose premJ3ei| it 

not liable, -r^ tt 11 i 1 . ' 

an action of was. Fyall ^ was a coachmaker, and the carnag^ was 
^overmay g^j^^ j.^ jjjjjj f^j. ^.j^g purpose of being repaired, and 

hy the owner consequently not distrainable (a). 

without a , . ' 

demand and The Plaintiff proved a demand and refusal of the 

refusal. 

(a) Thin^ delivered to a person exercising a trade or em- 
ployment, to be carried, wrought or manufactured in the'wa^of 
his trade, are not distrainable ; as cloth delivered to a \tailor. 
•> So a horse standing in a smith's shop for the purposes ojC,f hoeipg, 

or in a common inn, cannot be distrained, because it must be 
, „,^ presumed that such things so found belong to strangers. 

1 Sehsyn, N. P. 676; but in Francis v. W^attJ'i Bl. i?.'^^3, 
3 Burr, 1498, it appears to have been the opinion of the Coilrt, 
that a carriage standing in the yard of a livery stable wa^ tc^is- 
trainable for rent. 

carriage 
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carriage, which the Defendant was about to controvert 
by evidence, but 

Lord Kenyon said this was a tortious taking, and 
therefora no demand was necessary. 

GibbSf for the Defendant, contended that the 
taking was not tortious, so as to maintain an action of 
trover without a demand and refusal ; for the goods 
being on the premises out of which the rent was 
payable, there' wsis'pfimd'Jacie good reason for taking 
them as for a distress. 

Lord Kenyon. To make a seizure tortious, it is 
not necessary that the party should be guilty of a 
criminal act ; if he takes that which he has no right 
to take, he is immediately liable to a civil action : as 
where a sheriff, under an execution against one man, 
takes the goods of another ; for the party is an actor, 
and stands in a very different situation from one who 
becomes legally possessed of a thing, as by finding, 
delivery of the |)arty, or the like. 

The other Defendant was Haden, the son of the 
landlady ; he had suffered judgment by default, and 
Gibbs proposed calling him to prove that he alone 
took the distress, and that the other Defendant did 
nothing more than write an inventory and notice, 
which he {Hadeny signed. 

Erskine^ for the Plaintiff, objected to his evidence: where one 
1st, because he was a Defendant on the record, and fgudamuYn 
therefore could not be called as a witness in his own trover suffers 
cause ; 2d, because he was materially interested in defadT^he ^ 
its event, for if the Plaintiff recovered a verdict against maybecalled 
the present Defendants,^ Haden, as one of the De- to prove the 
fendants, w6uld be liable to the costs, not only of the °^^f/ ^^^ 

guilty. 

judgment 
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judgment against him, but also of this trial, fm* there 
must be one general taxation of costs, and the Plain- 
tiff might proceed against which of the Defendants he 
pleased for the whole ; whereas, if he succeeded in 
defeating the action against the other Defendant, he 
would only be liable to the costs of judgment by 
default. 

Lord Kenton was of opinion that the objection 
was not well founded, inasmuch as by the judgment 
by default Haden was out of court, and his interests 
settled. His Lordship said, that he thought the 
Defendant Haden would not be liable to the costs 
of the trial ; it would be gross injustice if he were 
so ; it was not by his fault that the Plaintiff was put 
to the expense of trying his cause ; if, however, he 
were so liable, he should have thought the objection 
a valid one : not being so liable, he had no interest, 
and therefore was an admissible witness (li). 

He was examined, and the Defendant had a 
verdict. 

(b) That a liability to costs will render a witness incompetent, 
see s Siarh 770. 785 ; Jones v. Brooke^ 4 Taunt. 464 ; and see 
the case cited Feakes Evid. 150, n.(p). - 

N,B, This case, as far as relates to the second point on the 
admissibility of the witness, has been before reported by Mr. 
Espinasse without comment or observation ; but still it seems to 
admit of some doubt how far the witness was admissible. Lord 
Kenton founded his decision upon what he conceived to be the 
liability of the witness as to costs, namely, a liability to the ex- 
' tent of costs down to the time of signing the interlocutory 
judgment, and no further ; and if his liability were so limited, 
the decision would be correct; but if he is liable to the whole 
costs jointly with the other Defendant, he is then most mate- 
rially interestied in absolving the other Defendant from his lia- 
bility. 
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bHi^. ^Hie'practic^, I undebtand; is to tax the: whi]li^UM|l»« Of 
tbe aeti<M!join% ^j^nst both Defendapts; and noinsfeano^ ja« 
|,j>€i)ii^y^..to jbQ found in the precedents of a separate. t^^i;atJQ^ 
against the diflferent. Defendants. See TidtTa Prod. Forms. 
In Mr. E^pinasse^s report Lord Kent/on is said to have referred 
tor a case* in Bctrn^. No case is to be found there Which Wfc 
hi st^^l^dil^ tdf ha^ the jkiost remote^ bearing on' the sidijeot, 
except that of Thrustout dem. Jenkinsori v. Woody ear ^ %]^i(jit0^ 
131 ; but that onl^ decided that one Defendant, who appeared 
to an'eje'cbneht, and was acquitted, though in fact indeittinified 
t^^tttiotMM D^endant who Was conyicted, and to whoni he wa6 
tteaoit/idiould nivehaTe costs on his acquittal. ItisTeiHackable 
^IM^ n^i'^fi^i^ould hf^ve com^ before the .Court 09^ thia piscise 
mf^%* ^^^Sifa&}\ff^ that a J^,an who has suffered judsi]Dient| apd 
submitted to the action, when only 10 /. costs have been'paia, 
snould i)e liable to 100?. costs Subsequently incutred by th6 
lMi£i[g5^ ^^f^^^er Defendant, but such is the pi^tice. It 
YA& beett'Setded, that if. in assumpsit or coveASHt^ whcMfO the 
ae^|M^.i9fist be maintained jointly or. not at; all,, one Defendant 
suffers, judgment, by default, and on the trial the other 
succeeds on a plea going to the whole action, the action 
entirely fails, and the Plaintiff cannot avail himself of his judg- 
menik Ay default -so far as to recover any costs uppn it. ^See 
eases cited Hull. L.C. 143. 
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CAREY against PITT, Esq. 



Hand-writ- 
ing cannot 
be proved 
by a person 
who nas seen 
letters from 
time to time 
franked by 
the Defend" 
ant, but 
never cor- 
responded 
with him or 
seen him 
write. 

Qtf. How 
far opinion 
of a hand- 
writing being 
genuine or . 
forged is 
evidence. 
See antfy 
AUeshrook 
V. Roach, 
in note. 



Lord Ferrers 
V. Shirley, 
Fitz. 195. 



j^ssuMPSiT on a bill of exchange^ drawn by one 
Croftorij against the Defendant as acceptor. 

The Defendant insisted that the acceptance was a 
forgery; and amongst other evidence, the Plaintiff 
called a witness of the name of CoulsoUj who was an 
inspector of franks at the post office, to prove that he 
had frequently seen franks pass the office in De^ 
fendant's name (he being a member of Parliament), 
and that from the character in which those franks 
were usually written, he believed this acceptance to 
be the Defendant's hand-writing. He had never 
seen the Defendant write, or received any letters 
from him. 

Lord Ken YON said this was not admissible evi- 
dence. The farthest extent to which the rule had 
been carried, was to admit a person who had been in 
the habit of holding an epistolary correspondence with 
the party to prove the hand-writing from the know- 
ledge he acquired in the course of that correspondence. 
A case reported in Fitzgibbon was the first in which 
that evidence was admitted. That evidence was 
admitted on sound principles ; for if, when letters are 
sent directed to a particular person on particular 
business, an answer is received in due course, it is a 
fair presumption that the answer was written by the 
person whose hand-writing it purports to be; but 
the franks sent to the office might be the Defendant's 
hand-writing, or they might be forgeries as well as the 

present. 
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present, for no communication was had on the subject 
with the Defendant. 

Garrow then asked the witness whether, having 
been used to detect forgeries, he could say this was 
a genuine hand-writing. 

Lord Ken YON said he would not receive this, and 
observed that though such evidence was received in 
Rivett and Braharrij he had, in his charge to the Jury, 4 t. JR. 497. 
laid no stress upon it. 

Verdict for Defendant. 

Erskine for Defendant. 



GEORGE against CLAGGETT and Another. 

Frida^f 

Assumpsit for goods sold and delivered. GuHdhall. 

The PlaintiflPbeing a clothier at Fromcj in Somerset" Where a 
shire, was in the habit of sending cloths to Rich and ^^^^^ ®®^K 
Heapy. his factors, in London, who acted as Black- own, and 
HjoelUHail factors for many other persons, and also sold purchaser 
goods on their own account. In the monthly accounts *"*y set off 
rendered by Rich and Heapy to the persons for to him from 
whom they acted as factors, they distinguished the *^® factor, in 

. . n 111 1 •/¥« ^° action at 

respective quantities of goods sold to the different the suit of 
purchasers, and were in the habit of receiving a com- j f ""' 
missioii of two and a half per cent, on the sale^ and See Morris 
about four and a half per cent, more for a del ^' S^^^^^V? 

1 jxL» and o. 

credere commission. On the 1st October 1706, 576. 

Til hit 

Delvalle bought of the Defendants, who were general ^^ sMes 

K 2 merchants, ^ Camp, 343. 
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merchants, a quantity of tobacco, of the value of 
401/. 3 s. lod.y and paid them a bill of exchange 
value 1,198/. 165. accepted by Rich and Heapy^ who 
were at this time in good credit. Delvalle saying that 
he should want more tobacco soon, the Defendant^ 
at this time paid him (by a check on their banker) 
500/. only in exchange, and the next day Delvalle 
bought of the Defendants tobacco to the value of 
503 /. 8 s. more, and paid them the difference : the 
Defendants being thus creditors of Rich and Heapy 
for the whole amount of the bill. The bill would 
have become due on the 27th November j and on the 
1 2th October^ Rich and Heapy still continuing in 
good credit, the Defendants bought woollen goods of 
them to the amount of 1,237/., of which goods 142/. 
worth were the property of the Plaintiff, the rest the 
property of Rich and Heapy. A general bill of 
parcel was made out, and it did not appear that the 
Defendant knew that any part of the goods were in 
possession of Rich and Heapy only as factors. The 
goods were sent to the packers of the Defendants in 
the regular way, and packed for the Holland market, 
but that market failing, they were afterwards repacked 
and sent to New York. About three weeks after 
this time, Rich and Heapy became bankrupts, and 
on the general account between them and the Plain- 
tiff, he was their creditor in upwards of 900/. The 
goods were sold to the Defendant at a year's credit. 

Erskine, for the Plaintiff, contended that these 
goods having been sent by the Plaintiff to Rich and 
Heapy to be sold as factor, the property still remained 
in the Plaintiff, and that the Defendants were not 

entitled 
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entitled to set oflP the debt due from Rich and Heapy 
to them against this demand; and cited the case 
E^ parte Ditmas^ 2 Vez. 586, and 1 Atkins 232, and 
Scrimshire v. Aldertorij 2 Stra. 1182. 

Gibbsj contra^ insisted that the Plaintiff having 
entrusted Rich with the goods, and they being sold 
by them as their own goods for a valuable consider- 
ation, the Defendant could not be defeated of his 
set-off by the Plaintiff afterwards claiming the goods 
as his own. He admitted that, if a factor names his 
principal, he is a mere agent, and no claim the pur- 
chaser might have on the factor could be set up 
in answer to the principal's demand. In the case of 
Raybone against TVilliamSy K% B. Sittings in Mid- 7" T. 7^.360, 
dlesex after Michaelmas Term 1785, which was "^*®' 
similar to the present, Lord Mansfield held that the 
goods appearing to the world as the property of the 
factor, and sold by him as such, the purchaser might 
set off any demand which he had against the factor. 
So in a case before Lord Kenyan^ where A. carrying 
on trade in his own name (and having B. and C as 
sleeping partners), had, in the course of the trade, 
become the creditor of Z)., and contracted a debt to 
him in his individual character, Lord Kenyan held, 
that though in an action by A.^ B. and C, D. could 
not plead a set-off of the debt due to him from A. 
alone, yet as be had been to all appearance contract- 
ing with him only, he might set it off on the general 
issue. 

Lord Kenyon. The opinion given by Lord Mans-^ 

Jleld in Raybone and TVilUains is conformable to that 

I have always entertained, and I feel ray own opinion 

K 3 strongly 
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strongly fortified by so respectable an authority. The 
commission del credere also much strengthens the 
Defendants case, but without that, I think that 
parties who deal with the factor as for his own good» 
may set off the money due to them from that factor. 
It would be a very different case if this action had been 
brought by the principal against purchasers who had 
no claim on the broker, or there was a dispute between 
the assignees and the principal. In the first case 
there is no doubt the action would be maintainable ; 
in the other, the assignees could not insist on receiv- 
ing that money which was the undoubted property of 
the principal : but in the present case, the Plaintiff^ 
. trusts to his factor, he deposits the goods in his 
hands, he permits him to sell them as his own, and 
therefore cannot object to the purchaser settling his 
account as between the factor, whose goods they 
appeared to be, and himself. 

Verdict for Plaintiff*. 

Erskinej Garrow and Walton^ for Plainti£^ 

Gibbs and Giles for Defendant. 

But see Escott v. Milward, Co. B. Z., which was 
not cited at the trial of this cause. 

7 T. R. 359. In the following term a motion was made fi^r a 

new trial, which was discharged ; and Giles said that, 
on inquiry with Mr. Justice Bulle7\ he had learnt 
that the case in Co. Bank. LaWj of Escott and Mil- 
wardy was misreported, the Judge never having ruled 
as there stated, but the case having proceeded entirely 
on the ground of fraud {a). 

(a) Considerable alterations have been made by two late 
statutes in the law relating to factors and agents. The 4 Geo. 4. 

C.83, 
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€. 83^ reciting, that whereas it has been found by the law as it 
now stands^ relating to goods shipped in the names of persons 
who are not the actual proprietors thereof, and to the deposit 
and pledge of goods, affords great facility to fraud, produces fre- 
quent litigation, and proves in its effects highly injurious to the 
interests of commerce in general : and the 6 Geo. 4, c. 94, 
amending 4 Geo. 4, c. 83. And by the amended statute it is 
enacted as follows : That any person, &c. entrusted, for the pur- 
pose of consignment or sale, with any wares or merchandize, and 
who shall have shipped such goods, &c. in his, her or their own 
name or names, and any person or persons in whose name, &c. 
any goods, &c. shall be shipped by any other person or persons, 
shall be deemed and taken to be the true owner or owners 
thereof, so far as to entitle the consignee or consignees of such 
goods, &c. to a lien thereon in respect of any money or nego- 
tiable security, &c. advanced or given by such consignee, &c, 
to or for the use of such person or persons in whose name, &c. 
such goods, &c. shall be shipped, or in respect of any money, 
&c. received by him, her or them to the ase of such con- 
signee, &c. in like manner to all intents and purposes as if such 
person, &c. was the true owner of such goods. Sec. ; provided 
such consignee, &c. shall not have notice by the bill of lading 
for the delivery of such goods, &c. or otherwise, at or before the 
time of any advance of such money, &c. or of such receipt of 
money, &c. in respect of which such lien is claimed, that such 
person or persons so shipping in his, &c. name, or in whose 
name, &c. any goods, &c. shall be shipped by any person, &c. 
is not the actual and bond jidc owner, &c. of the goods, &c. : 
Provided also, that the person, &c. in whose name any such 
goods are so shipped, &c. shall be taken, for the purposes of this 
Act, to have been entrusted therewith for the purpose of con- 
signment or sale, unless the contrary thereof shall be made to 
appear by bill of discovery or otherwise, or be made to appear 
or be shown in evidence by any person disputing such fact. 

By sect. 2. it is enacted : That any person, &c. entrusted with 
and in possession of any bill of lading, India warrant, dock 
warrant, warehouse-keeper's certificate, wharfingers certificate, 
warrant or order for the delivery of goods, shall be deemed and 
taken to be the true owner, &c. of the goods, &c. described and 

j^ A mentioned 
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mentioned in the said several documents hereinbefore stated 
respectively, or eitlier of them, so as to give validity to any cou" 
tract or agreement thereafter to be made or entered into by 
Such person or persons so entrusted, &c. with any person, body 
or bodies politic or corporate, for the sale or disposition of the 
said goods, &c. or any part thereof, or for the deposit or pledge 
thereof or any part thereof as a security for any money or nego*- 
tiable instrument, &c. advanced or given by such person, &c- 
upon the faith of such several documents or either of them. 
Proviso as to notice as above in sect. t. 

Sect. 3 : Provided always, &c. that in case any person, &c. 
shall, &c. accept and take any such goods, &c. in deposit or 
pledge, from any such person, &c. so entrusted and in possession 
as aforesaid, without notice as aforesaid, as a security for any 
debt or demand due and owing from such person, &c, so en- 
trusted, &c. to such person, &c. before the time of such deposit 
or pledge, then and in such case such person, &c. so accepting 
or taking such goods, &c. in deposit or pledge shall acquire no 
further or other right, title or interest in or upon or to the said 
goods, &c. or any such document as aforesaid, than was pos- 
sessed or could or might have been enforced by the said person, 
&c. so possessed and entrusted as aforesaid at the time of such 
deposit or pledge, as a security as last aforesaid ; but such per- 
son, &c. so accepting or taking such goods, &c. shall and may 
acquire, possess and enforce such right, &c. as was possessed 
and might have been enforced by such person, &c. so possessed 
and entrusted as aforesaid. 

By sect. 4« it is enacted : That it shall be lawful to or for any 
person, &c. to contract with any agent or agents entrusted with 
any goods, &c. or to whom the same may be consigned, for the 
purchase of any such goods, &c. and to receive the same of, -and 
pay for the same to such agent, &c.; and such contract and 
payment shall be binding upon and good against the owner of 
such goods, &c. notwithstanding such person, &c. shall have 
notice that the person or persons making and entering into such 
contract, or on whose behalf such contract is made or entered 
into, is an agent or agents : Provided such contract and pay- 
ment be made in the usual and ordinary course of business, and 
that such person or persons, body, &c. shall not when such con- 
tract 
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tract is entei^d into, or such payment made, have notice that 
such agent, &c. is not authorized to sell the said goods, &c. or 
to receive the said purchase money. 

By sect 5. it is enacted : That it shall be lawful to and for any 
person, &c. to accept and take any such goods, &c. or any such 
document as aforesaid, in deposit or pledge from any such 
factor or factors, agent or agents, notwithstanding such person 
or persons. Sec. shall have such notice as aforesaid that the per- 
son, &c. making such deposit is a factor or agent, &c. ; but then 
and in that case such person, &c. shall acquire no further or 
other right, &c. in or upon or to the said goods, &c, or any such 
document as aforesaid for the delivery thereof, than was pos- 
sessed or could or might have been enforced by the said 
ikctor, &c. at the time of such deposit or pledge as a security 
as last aforesaid; but such person, &c. (the same enactment 
as in the end of sect. 3.) 

Sect. 6 : Provided always, that nothing herein contained 
shall be deemed, construed or taken to deprive or prevent the 
true owner or owners, proprietor or proprietors of such goods, 
&c. from demanding and recovering the same from liis, &c. 
factor, &c. before the same shall have been so sold, deposited or 
pledged, or from the assignee or assignees of such factor, &c. 
in the event of his, &c. becoming bankrupt; nor to prevent the 
owner, &c. from demanding or recovering of or from any per- 
son, &c. the price or sum agreed to be paid for the purchase of 
such goods, &c. subject to any right of set-off on the part of 
such person, &c. against such factor, &c. ; nor to prevent such 
owner, &c. from demanding or recovering of and from such 
person or persons, &c* such goods, &c. so deposited or pledged, 
upon repayment of the money, or on restoration of the nego- 
tiable instrument, &c. so advanced or given on the security of 
such goods,. &c. as aforesaid, by such person, &c. to such 
factor, &c. and upon payment of such further sum of money, 
or on restoration of such other negotiable instrument, &c, (if 
any) as may have been advanced or given by such factor, &c. to 
such owner, &c. or upon payment of a sum of money equal to 
the amount of such instrument or instruments ; nor to prevent 
the said owner, &c. from recovering of and from such person, Sic, . 
any balance or sum of money remaining in his; Sec. hands as 

the 
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the produce of the sale of such ^oods, &c. after deducdng 
thereout the amount of the money ornegociable instrument, &c. 
so advanced or given upon the security thereof as aforesaid : 
Provided always, that in case of the bankruptcy of any such 
factor, &c. the owner, &c. of such goods, &c. so pledged and 
redeemed as aforesaid shall be held to have discharged pro tanto 
the debt due by him,&c. to the estate of the bankrupt. 

Sect. 7* makes it a misdemeanor in any factor to deposit or 
pledge any goods, &c» entrusted or consigned to his care or 
management, witib, intent to defraud the owner, &c. of any such 
goods, &c. Transportation for term not exceeding fourteen 
years, any oldier punishment that the Court may award for a 
misdemeanor. 

Sect 8 : ProTMO for cases in wliich agent has not deposited 
such goods, &c, as a security beyond the extent of his lien. 

Sect. 9 : The penalty not to extend to partners who are not 
privy to the offence. 

Sect. 10 ; Not ta deprive the party of any remedy he has at 
law or equity, &c. 

Upon the last four sections, see *j and 8 Geo. 4, cap. 29, 
sections 54^ 53* 

Tym»)iti and Tyndale*s Supplement ta Digest of the Statutes — 
Factor and Merohant. 

Ih the case of Fletcher v; John Heath and Others^ 7 B, and 
C 517,. where a broker having accepted bills for his principal, 
on the security of good& then in his hands> pledged the goods 
with a person who had notice of the agency, but did not inform 
the principal' of Mb transaction ; it was held t^at, under the 
6th Geo. 4.9 C.94, ». 5, the broker could only transfer such right 
as he had, which was a right to be indemnified agamst the bills 
which he had accepted; and that the principal, having satisfied 
those bills, was entided to have back his goods from the pawnee 
without paying the amount for which they were pledged. 
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Saturday^ 
July 8. At 

KNOBELL against FULLER and Another. Westminster. 

In C. B. 

Action on the case for a libel published in the In an action 
Morning Post of the 16th Januart/ 1797, charg- the Defend- 
ing Plaintiff with being concerned with Launcelot ant may, on 
Knocks in procuring money from the relations and issue, prove 
friends of persons convicted of capital offences, under ^ «^itigation 

* , ^ of damages 

pretence of being able to procure pardons through any ground 
the interference of the Duke of Portland, in whose Sf oToSts 
service the Plaintiff was. which would, 

if pleaded. 

The Defendant pleaded the general issue, and in ^*^® 

, . , , amounted to 

mitigation of damages, offered evidence to prove that, a complete 
though the Plaintiff was not prosecuted for the offence ^g'S' h?w^°' 
as Knowles had been, there was nevertheless strong ever, Under- 
grounds of suspicion against him. Ip^rkes 

The Chief Justice at first doubting the admissi* f/^ij^^^ 
bility of this evidence, v. Hulton, 

Adair, *^*P''*^' 
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AdaiVf S.y for the Defendant, admitted that the 
Defendant could not give in evidence, on the general 
issue, facts which, if pleaded, would have amounted 
to a justification, but contended that they might prove 
facts which showed there was cause of suspicion ; and 
therefore proved that the Defendants were not induced 
to publish this paper by reason of malice against the 
Plaintiff, but for the purpose of conveying information 
to the public, this being a concern of a public nature : 
and Runningtoriy S., who was on the same side, read 
a note of a case of Curry v. Walter , C. B. Sittings 

See Stark. ^ ^ 

jBwrf. vol. 2, after Hilary Term 36 Geo. 3, where Byre^ C.J. 
p- 877* (n). admitted the distinction and received such evidence. 

Eyre, C. J. said he believed that in that case 
he admitted the evidence, in order to show that the 
Defendant had not, in fact, published a libel, he 
having only published the proceedings of a Court of 
Justice, which the Court afterwards determined to 
be no libel in point of law ; but he would not deny 
but he might also have received it in mitigation of 
damages, for though he had never known the evidence 
given in an action for a libel, yet he had always under- 
stood that, in an action for words, the Defendant 
might, in mitigation of damages, give any evidence 
short of such as would be a complete defence to the 
action, had a justification been pleaded. 

The Defendants then called Mr. Fordy a magis- 
trate, to prove that on the examination of the Plain- 
tiff before him, he admitted that he had received 
five guineas for conveying a letter to the Duke, 
and the Duke himself being examined, said that, 
thinking the Plaintiff had misconducted himself in 

that 
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that respect^ he had discharged him from his ser- 
vice. 

The Jury nevertheless found a verdict for the 
Plaintiff (damages 200/.) against the Defendant 
Fuller. The other Defendant not being proved to 
be a proprietor of the paper, a verdict was found for 
him. 

Sheppardy S. for the Plaintiff (a). 

(a) The following is a copy of the libel : " The proverb that 
** one man may steal a horse, while another dare not look 
" ot>er a hedge, was never more fully verified than in the case 
^' of the persons concerned in procuring pardons. Launcelot 
'* Knoides, evidently the agent and dupe of Knohle, has been 
^' tried and deservedly convicted ; but the latter, the honest and 
*^ faithful servant of his Grace of Portland, though the principal 
** actor in the abominable practices, is sufiered to escape, punish- 
** ment, and permitted to enjoy the full exercise of his liberty: 
** this is justice from an offender, who ought at least to have 
'< accompanied his wicked acquaintance to Botany -^^2/'* 



Wednesday, 

CHRISTIN and Another against DITCHELL. July 19. ^* 

^ GuUdhall. 

Assumpsit. The declaration stated that in consi; Onarepre- 
deration the Plaintiffs would ship, on board the De- that a ship 
fendant's vessel called the Cromer, certain goods to ^^^ ^ ^'* 

' P convoy, 

be taken from London to Oporto^ the Defendant whereby the 
promised that the ship should sail with convoy, and induced to 

put his goods 
on board ; the promise is complied with if she follows the convoy and joins 
it, so as to prevent the Plaintiff from maintaining an action against the 
owner for a loss arising from another cause after she has joined. 

Aliter if by reason of this representation the owner of the goods, in an 
insurance made thereon, was induced to noarrant that she would sail with 
convoy. 

that 
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that the Plaintiffii, relying on that promise, did ship 
the goods on board the vessel, and caused insurance 
to be made thereon with a warranty to sail with convoy. 
That the ship afterwards sailed without convoy, and 
was lost ; and by reason of such sailing without convoy, 
the Plaintiff was prev^ited from recovering the loss 
from the underwriters. 

4 

The PlaintiflF called the captain of the ship, who 
proved that the ship arrived at Spithead^ the rendez- 
vous for Oporto ships, on the 23d of May^ previous 
to which the Oporto fleet, under convoy of the Avroray 
had sailed and was then off the Isk of Wight ; 
that in order to overtake the convoy he sailed be- 
tween the Needles^ which was a shorter passage, and 
came up with the rear of the convoy off Falmouth on 
the 24th ; that he afterwards got a-head of the com- 
modore's ship, and received verbal orders from him ; 
and after continuing in company some days, was 
separated in a hard gale of wind and lost. To prove 
the promise, printed papers were read, whereby the 
Cromer^ a constant trader, was represented as being 
about to sail with the first convoy. And further, it 
was proved that the broker told the Plaintiff's agent 
that the ship was to sail with convoy. 

Lord Kenyon. This ship did not sail with con- 
voy } and as a warranty is always construed strictly, 
the underwriters were discharged, and therefore the 
Plaintiff ought to recover a compensation from the 
defendants. I proceed in this case merely on the 
ground of the policy, for if the Plaintiflfe had only 
complained of having lost the goods for want of 
a convoy, I should have thought they had failed in 

'^ their 
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their claim ; in that case no real injury would have 
been sustained by them, for the ship did in fact reach 
the convoy, and was not lost by reason of her not 
having joined when it first sailed ; but here they have 
sustained an injury, they have lost their insurance, 
and that by the Defendant not having performed his 
promise by joining before the convoy sailed (a). 

Verdict for Plaintiff. 

(a) By the term convoy is to be understood " a naval force 
*^ under the command of a person appointed by the government 
'^ of the country to which the vessel insured belongs ;" and if 
the ship do not sail with a convoy appointed by government, it 
will not be a sailing within the terms of the policy. Hibbers 
v. Pigou, Parky 498 ; Marsh, 275. And it is not only necessary 
that the ship should depart with convoy, but that it should 
continue with the same during the whole voyage, Morrice 
V. DiUon, Selw. JV. P. 992, unless prevented by stress of 
weather or some other unavoidable necessity. Jeffri^ v. Le^ 
gendrn^ 3 Lffo. 320. Carih. si6; Salk. 443; 1 Shefw. 3^0. 
4 Mod* 5l^' It is laid down by Mr. Selw^n, in Lis Law of Nisi 
Prius, 991, as a general rule, that a warranty to depart with 
convoy is not complied with unless sailing instructions are ob- 
tained before the ship leaves the place of rendezvous, if by due 
diligence of the master they can be obtained, '' since without 
<' those instructions the ship does not stand in that relation, or 
** under those ciroumstancea, in which she can take the fiili 
'* benefit of the government convoy," per Eldon, C. J. in 
Anderson v. Pitcher, 2 Bos. and Pid, 169. It is not necessary 
that the convoy with which the ship insured sails should be 
bound precisely to the place of her destination. D'Eguino 
V. Beuncke, 2 H.B. 551. And whether the convoy be sufBcienI 
or otherwise, is a question for the Jury, and must depend upon 
the custom of trade and the orders of government. Per Heath, J. 
in Audley v. Duff, 2 Bos. and PuL 115. If the force first ap- 
pointed as convoy is to accompany the ships only part of the 
way, and then to be succeeded by another force^ a vessel bail- 
ing with a convoy so appointed complies with the warranty. 

Park, 
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Farky 510, 511. So where a small force is detached, in order 
to bring the vessels up to a particular point, there to join the 
main body, sailing under the protection of such detached force 
is a sailing with convoy in compliance with the warranty. 
Manning v. Gisty Marsh. 269. Audley v. Duff\ 2 B. and P. 1 1 1. 
And see Abbot on Shippingy 227, 228, 229 ; 5th edit. Park on 
Imurancey chap. 18. 



Fridttj,. MENDES DA COSTA v. PYM. 

Jufy 21. At 

GuildhaU» 

A witness D^BT on bond. Plea, usury. 

called to rj^^ proof of the usury depended on the authen- 

provehand- * . 

writing, ticity of an account purporting to be signed by the 
hiriude-"" Plaintiff. The Plaintiff contended it was a forgery, 
n>ent from which was the only question in the cause. 

the hand- 
writing, not Several witnesses were cdled to prove the hand- 
sic circum-" writing, who said they believed it to be the Defend- 
stances. ant's. One witness, on being asked the usual ques- 
tion as to his belief, said it was like to, but he did 
not think it was the Plaintiff's hand-wiiting, because 
he knew the Plaintiff to be a man too well acquainted 
with the world to sign such an account. 

Er shine contended this answer was proper, and that 
it was like the case of Mr. Mickle, the author of the 
Licsiad; there Mr. Caldecot said he thought it was 
not the hand- writing of Mr. Mickle, because he was 
a very correct man in making capital or small letters 
where each>ere required, but in the writing pro- 
duced that correctness was not observed. 

Lord Kenyon said that was a very different case 

from 
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from the present. Mr. Caldecofs observations arose 
from the character of the hand-writing itself, but this 
witness takes into his consideration facts entirely 
unconnected with and extrinsic from the hand-writ- 
ing. The Jury may take all circumstances into their 
consideration, but the witness should form his opinion 
from the character of the hand- writing only. 

Several notes, &c. signed by PlaintiflF were pro- 
duced to the Jury, but Lord Kenyon said that the 
best rule was that .laid down by Mr. J, YateSy for 
if the Jury were to look at the papers, their judgment 
would depend on their knowledge of writing, which See ante. 
some might know better than others ; it was best to 
rely on the evidence of those well acquainted with 
the character of Defendant's hand-writing. The 
Jury, nevertheless, compared the different signa- 
tures. 

• 

Verdict for Plaintiff. 

Erskine and Wood for Plaintiff. 

Mingaj/y Gibbs and Cooper^ for Defendant. 



HUNTER 
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HUNTER, surviving Partner of ALLEN and 
J^ 25! At Others, against JEFFERY. 

GviWialL 

# 

A person 1 HIS was an action on a bill of exchange, drawn 

a^blu^pay- ^7 Livesey^ Hargrave and Co., on the Defendant, 

able to a payable to Richard Harris or order, for 1,542/. 75., 

payee, for and accepted by the Defendant. The bill was dated 

Ke ""^^^ ife^flJ^^cAeJfer, 1 8th February 1 788. Richard Harris, 

drawer, and the nominal payee, being a nonentity, the declaration 

ledge ofThe ^^^ ^^ ^^^ ^^™^ ^^™^ ^ *^^* ^° ^^ cause of Minet 
transaction, and AnotJwr against Gibson and Johnson. The 

cover against action was brought by the direction of the Lord 
the acceptor. Chancellor, in consequence of the PlaintiflF having 

petitioned for leave to prove this and other bills to 
the amount, in all, of 9,219/. i8^. 8(/. under a com- 
mission of bankruptcy against the Defendant ; to resist 
which proof, the Defendant had sworn that he did 
not know that the bills were fictitious transactions. 

It appeared in evidence that these bills were 
actually drawn in Manchester, and when drawn, 
were generally taken to the house of Allen and Co. 
(who were the first bankers in that place) by a clerk 
of Livesey and Co., for discount. That the De- 
fendant also had large concerns with the house of 
Livesey and Co., at London, and was in the daily 
habit of coming there to get bills for the purpose of 
accommodating himself and that house, and also for 
the purpose of buying goods of them. That he fre- 
quently used to ask for bills, saying he had an oppor- 
tunity of getting them discounted in the country, 

and 
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and sometimes would have from 1,500/. to 2,000 /., 
in bills, of a day : these bills were all payable to ficti^ 
tious persons. The name of Richard Harris was 
used as often as any other, and some of the bills 
were payable to fictitious jtrrns. Some were drawn 
on Gibson and Johnson ; some dated at Manchester, 
and drawn by the house of Livesey and Co. there, 
on their house in Cheapside. When the bills drawn 
in London were dated at Manchester, they were 
antedated two or three days, which was known to 
the Defendant, and the ink not dry when delivered 
to him. . The fictitious indorsement was sometimes 
made by a clerk in the house of Livesey and Co., 
and sometimes the bills were delivered to the De- 
fendant without any indorsement. The witness did 
not recollect any bill drawn in London on the De- 
fendant being payable to a fictitious payee: they 
were ail payable to Livesey and Co.'s own order* 
The bills drawn in London, payable to fictitious 
payees, were drawn on Gibson, and J. Livesey and 
Co., and other houses. The bills actually drawn in 
Manchester (of which these were part) were, as before 
stated, fictitious transactions, and discounted with 
Allen and Co. as soon as drawn ; in exchange, Allen 
and Co. gave their own bills on Vere and Co., in 
London, in favour of Livesey^s house. It further 
appeared that AUenj the acting partner of that house, 
was on a footing of great intimacy and confidence 
with Livesey and Co., and had given a general 
order to his clerks to discount all bills coming from 
them. In doing this, they trusted entirely to the 
house of Livesey and Co., and did not give any 
credit to the Defendant or the names appearing as 

L 2 indorsers 
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indorsers on the bills. This traffic had gotten to such 
a height that in Livesey^^ house a book oifac similes 
was actually kept, from which the clerks used to take 
such name for payee as they thought proper, and 
indorse the name ; and when the necessitieis of the 
house were very great, they inserted any name that 
their imagination could suggest. 

Lord Ken YON said he hoped this instance of the 
baneful effects of transactions of this nature would be 
sufficient to prevent it ever arising at such a height 
in future ; but he could not but lament that the 
criminal law of the country had not been called in 
aid of its civil institutions, and that some of those 
persons who had been guilty of a conduct which had 
involved hundreds in ruin, had not paid the debt of 
their offences. ThQ question in this cause is, whether 
this Plaintiff, circumstanced as this case is, has a right 
to take a part of this bankrupt's effects from those 
who have undoubtedly a fair claim against them. 
Generally speaking, the first indorsement of a bill 
,, , must be proved; but in the former cases of this 

Macpnerson ^ • 

V. T/io^tes, nature I have held, and the House of Lords, after 
Cases \o. ^^^^^^ argument, confirming my opinion, have held 
Doug. 650. that a person who knows the whole of the transactions 

and gives colour to them, shall not impose an impos- 
sible duty on a bond fide and fair holder of the bills. 
It is now, therefore, too well settled to be disputed 
that a bond, fide holder may recover on them as on 
bills payable to bearer {a). But that is not this case ; 

(a) Qollis V. Emmett, 1 H,B. 313. Gibson v. Minety I H.B. 

the 

5^9' ^25. See also 3 T. il. 48 1 ; 2H.B.1 87. 21 1 . Or, semble, 
he may declare as in a bill payable to the order of the drawer, 
or on a count stating the special circumstances. 3 T. R. 4S1. 

iH. B. 



633. 
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tlie Plaintiff was a partner in the house of Allen and 
Co., and civilly he is affected by the act of every 
partner in the house. It is clear that Allen had 
notice that these bills were all a fictitious proceeding: 
they were delivered to that house the day they were 
drawn, by the persons who were the drawers, and 
with the names of the indorsers on the back. Some 
were payable to fictitious^rm^. Allen and Co. were 
the first bankers in Manchester; by possibility names 
might deceive them, but Jirms could not ; they must 
know whether any such firms existed in the neigh- 
bourhood of Manchester. It is now beyond all con- 
troversy that fictitious bills were in circulation, and 
it does not appear even that the Defendant ever paid 
a bill so drawn on him. The house of Allen and Co. 
did not give credit to him ; they trusted entirely to 
Livesei/j Hargrave and Co., and if they knew that 
these bills were fictitious to serve them, they cannot 
recover on it. 

Verdict for Defendant. 

LaWy GarroWf Lamb and Park, for Plaintiffs. 

ErsJcinCy Gibbs and Giles^ for Defendant. 

1 H. jB. 569. 625; 2 jHT.B. 187. 211. 288. 298. But in the case 
of Bennett v. Famelly 2 Camp, 130, cor. Lord EUenboroughy it was 
holden that a bill of exchange made payable to a fictitious per- 
son or his order, is neither in effect payable to the order of the 
drawer nor to bearer, but is completely void. 



L 3 SUTTON 
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SUTTON and Another, surviving Partners, against 

GREGORY and Another. 

The entry JlssuMPsiT on a bill of exchange for 930/., dated at 

of a clerk, Bostoti. in North America, and drawn by the De- 
deceased, m - • /• 
the book of fendants on Lewis and Potter, by the descnption of 

piSJlicTs Messrs. Lewis and Co. — Bill accepted, not paid. 

T^^Tw Potter being partner in the house of Lewis and 

being in Potter in London, and also in the house of Gregory 
and^^.'resfd- *°^ Potter in AmeiHca, in order to accommodate the 
ing in Eng- former house, directed a clerk of that house to draw 
in America] the bill in question in the name of Gregory and 
A. may bind potter, which bill was afterwards accepted by another 

B, by a bill , ^ 1 1 . 

of exchange clerk of the same house the moment it was drawn, 

names, Boston. The bill was payable to Mather mA Co., 

hadm) notice ^^^ ^^ indorsed by them to the Plaintiffs for a 
of the bill, valuable consideration. 

or is at all 

interested in A witness was called, who proved that, by an 
tion, pro- entry in a notary's book by a clerk since deceased, it 
yided the appeared that this bill had been presented. 

holder do *• 

not know Gibbs objected that this was not sufficient evidence 

fraud (a). of the fact. 

See Feahe$ Lord 

Cases f 80, 

Others v. ^^^ ^^ ^ *® ^® observed, that there arises from the relative 

CharltonyOnd situation of the parties an implied authority for one partner to 
notes thereto, bind the firm in all cases of simple contract, such as the draw- 
ing, indorsing and accepting bills of exchange. Harrison 
y. Jacksonry*jT.R, 210. Thomson v. Frere, 10 E, ^iS ; 13IJ. 175. 
Pinkney v. Hall, and Mason v. Rumsey, 1 Camp, 29^. But if notice 

be 
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Lord Kenyon was of opinion it was, and instanced 
the case of goods sold where an entry by a person 
deceased had been admitted. 

The Plaintiff also produced the protest. 

Gibbs then objected that, one of the partners living 
in America and the other in Englandj he could not 
bind his partner for the accommodation of another 
house. 

Lord Kenyon. Certainly he cannot, if you fix any 

be given by a firm that they will not be bound by the individual 
act of ons of their members, Lord Galvoay v. MatheWf 10 £. 264; 
Roath V. Quiriy y Price, 193; or if the party with whom the 
contract was made knew at the time that the one partner was 
acting without authority. Sheriff' v. Welh, 1 E. JR. 48 ; Hope 
V. Cust, ibid, 52 ; or had reason to suspect that he was acting 
without authority, Lord Gahuoay \,Mathew, 10 E.; the pre- 
sumption arising from the relative situation of the parties is 
sufficiently rebutted, and the firm will not be liable. Neither 
can one partner bind his copartners by deed ; Harrison v. Jack' 
son, T T. R. 20^ ; Thomson Y.Frere, 10 E. 41 8; nor by a gua- 
rantee for the debt of a third person ; Duncan v. Lotondes, 
3 Camp. 478. And where A. and B. agreed to take a farm, and 
pay C. (the ft)rmer occupier) for certain articles by bills at 
three months, and C. afterwards, without the knowledge or con- 
sent of A,, took from B. bills for the amount, payable at six and 
twelve months, accepted by himself in his own name and in that 
of A.f it was holden, that as C. knew the terms of the original 
agreement, and with that information took bills not drawn 
according to those terms, he took them at his own peril, and as 
the act of B, was never recognized by A.y the latter could not 
be sued on the bills. Greensdale v. Dovser and Colman, 7 B. 
and C. 635. One joint tenant may distrain alone, averring for 
himself, and making cognizance as bailiff of the others. Leigh 
V. Shepherd, 2 jB. and B, 465. PuUen v. Palmer, 5 Mod. 72. So 
may he appoint a bailiff to distrain for rent due to himself and 
co-tenants jointly. Robinson v. Hqfman, 4 Bing. 562. 

L 4 knowledge 
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knowledge of the accounts on fraud in the holder i 
but the Plaintiffs are indorsees for a valuable cona- 
deration, which makes all the difference. 

Verdict for Plaintiffs (*). 

(6) As to where an entry in a book by a deceased person i» 
evidence, see the cases collected Veaht'sEtid. i8; Pncev. Lor4 
Torrington, i Salk. 285 ; 2 Lord Rai/m. 875. 
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Where A. 
and B, are 
in possession 
of lands 
under C, 
B. cannot 
prescribe for 
a right of 
way over the 
land of A, 



LARGE against PITT. 

To an action of trespass for breaking and entering 
Plaintiff^s close, the Defendant pleaded a prescrip- 
tive right of way as appurtenant to a close held by 
him as tenant to Lord Elliot. 

The Plaintiff also held the locus in quo under 
Lord Ellioty and it appeared that, for many years past, 
the Plaintiff's and Defendant's tenemen|;s had been 
held as distinct tenements by different tenants, under 
leases for lives, from time to time granted by Lord 
Elliot (who had never been in the actual possession 
of the close), and that the occupiers of the Defendant's 
close had used a way over that of the Plaintiff. 

Lord Kenyon held that this plea could not, under 
these circumstances, be supported. A man coidd 
not prescribe for a way or other easement over his 
own soil, for the two rights were perfectly incon- 
sistent. The only way of pleading in this case, would 
be to plead a grant. Mr. J. YateSy many years since, 

had 
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had held in a case of Keymer v. Summers, that where BuU. N. P. 
there had been a unity of possession, there could not 3^.^^.157. 
be a prescription in respect of any right exercised 
during the time of such possession ; and though in 
the present case, the possession was several, the inhe- 
ritance was nevertheless united, and the Defendant, 
by reason of the imbecility of his title, could only 
claim through his landlord. He therefore directed 
a verdict for Plaintiff, which was given without calling 
a witness. 

Milles said it was a way of necessity ; to which Serj, WiU 
Lord Kenyon answered that no way could be so !^^^^%^^ 
claimed, though if ^. granted a close, surrounded by a. See4iW. 
his other land, to -B., the law would presume a grant %uUard 
of way. \, Harrison* 

, Verdict for Plaintiff. 

fVilliamSy S. and for Plaintiff. 

Plumer, Milles and Wigley^ for Defendant. 

In the following term Wigley moved for a new 
trial, which was refused {a). 

(a) If the origin of a way of necessity cannot any longer be 
traced, but the way has been used without interruption, it must 
then be claimed as a way either by grant or prescription, accord- 
ing to the circumstances of the case ; where the fact is, that 
there existed at one period an unity of possession, it must then 
be claimed as a way by grant. WiUiams^ note 1, Saund. 323, a. 
But where there has been no unity of possession, and the 
way has been used immemorially, it must then be claimed as 
a way by prescription. Bull, N. P. 74. Keymer and Summers^ 
cited in 3 T.R,\ 57. That unity of possession operates as an 
extinguishment of a right of way by prescription, see Wright 
V. Rattray y 1 Easty 377. Jordan v. Atttnood^ Hil. 4 Jac. B, R, 
11 Vin. ^6y pi. 8. Owen^ S. C. 121, reported contra. But 
where there had been used time out of mind, &c. a water-course 

to 
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to run from a river over a close called the Hopyard to a water- 
ing place for the watering of the cattle of the occupiers of 
a rectory, and for other necessaries of the said occupiers, and 
after there is a unity of possession in fee of the place in 
which, &c. and of the hop-ground over which, and of the rec- 
tory and watering-place to which, in King Henry VIIL, and 
afterwards by him severed again ; this watering place shall be 
revived pur ceo que it est le nature de e^e de currer etpur estopper 
chose naturel est contra naturam. Sir W. Jones, 146. Viner, 
Abr, Extinguishment (C), pi. 13. Surry v. Pigotiy 3 Buls, 339. 
Things tohich have their original out of land, and not othettoise, 
and are part of the profits of the land, are always extinguished 
by unity of possession if a man has an equal estate in both ; as 
are seignory, rent-charges, common-ways, &c. 4 R^. GoMsb. 3^ 
pi. 6. 3 Buls, 339. 4 Mod. 364. But things not issuing out of 
lands as part of the profits, but being derived otherwise, 
and due ip another respect, though tbey be taken and had 
within certain lands, are not extinguished by unity of posses- 
sion ; as warrens. Poph, 170. Franchises, waife, stray, wreck, 
leet, &c. and things which are part of the profits of the land 
and payable only by such person as has the land, yet if tbey 
commence on any personal respect, and not in respect of the 
land, and so the person is only charged, and not the land, are 
not extinguished by unity of possession; as annuities, tythes ; 
Cro, Eliz.216 : proxies, &c. ; Dav. 5, 6 ; Viner. Abr. ExtinguUh^ 
ment (C), pi. 33. In'order that unity of possession should ex- 
tinguish a prescriptive right, it is requisite that a party have an 
estate in the lands a qudy and in the lands in qud, equal in dura- 
tion! quality and other circumstances of right. Carth» 041. 
Where the way is really one of necessity, as where A, had three 
parcels of land, and there was a private way out of the first 
parcel to the second, and out of the two first parcels to the third 
parcel, J. 5. purchased all those parcels, and then aliened the 
two first ; the Jury found there was no other way to come at the 
land not aliened but through the other two parcels ; it was held 
not destroyed by unity. 2 Sid. 39. 



FALLOWES 
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FALLOWES again., TAYLOR. SS" 

Debt on bond in the penal sum of 500 /. The plea Bond to 
craved oyer of the condition, which recited that the n^nc^ if 
justices of the peace for the counties of Gloucester ^o?^, the 
and Monmouth having directed the Plaintiff to pro- must be en- 
secute all persons who had erected cribbs or walls ^^^^ ^°°® 

'- . • away. 

(which were made partly across the river for the a private 
purpose of taking fish) in the river Wye ; and that person can- 

not takfi & 

the Defendant having made two cribbs, one in that bond con- 
part of that river which was in the county of Glou- ^l^^ioned to 

- . , . remove a 

cester, and the other in the part situate in the county public nui- 
of Monmouthf the Plaintiff in pursuance of such ®"^^®* 
directions was about to prefer bills of indictment semUe. 
against the Defendant at the sessions, but had for- 
'borne so to do in consideration of the Defendant 
having undertaken to remove the same. The condi- 
tion, therefore, was, that if the Defendant should 
entirely remove the cribbs or walls, so that the same 
should be no nuisance to the navigation of the river, 
before a particular day, the obligation should be void. 
The Defendant then pleaded performance, upon which 
the Plaintiff took issue. 

It appeared that the cribbs were at first ten feet in 
height, but were afterwards lowered by the Defendant 
to six feet, which Mr. Let/cester, the Plaintiff's 
Counsel, stated, made them more dangerous than they 
were in their original state ; for now, when the water 
was high, they were hidden by it, and yet not to such 

a depth 
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a depth as to enable a vessel navigating the river to 
go with safety over them. 

Lord Kenyon. I am clearly of opinion that, 
under this bond, the cribbs must be entirely removed, 
... otherwise the nuisance is not destroyed. The bond 
was made to prevent all future accidents and annoy- 
ances, and a sunken anchor has been often found 
more dangerous than the whole ship which could be 
seen. On the issue, therefore, the Plaintiff must 
have a verdict, but whether the bond is legal will be 
matter of future consideration. It seems to me that 
it is not, for the nuisance to the public was not such 
an injury to a private person as would entitle him to 
take a bond for its removal. It was a criminal offence, 
for which the party was answerable to the public, and 
not to the individual. A case much like this came 
before Lord Hardwicke^ where the Duke of Beau- 
fort had taken a bond from an unqualified person not 
to kill game, and that Judge held that it was not a 
legal transaction ; but this objection is on the record, 
and the Defendant not having complied with the 
condition, the Plaintiff is at present entitled to a 
verdict. 

Verdict for Plaintiff. 

Leycester and Wigley for Plaintiff. 

Plumer and Abbott for Defendant. 



.-* •*- 
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WILLIAMS against LEWIS and Another. 

Same Place. 

iHis was an action on the case against the Dief* Qu. Whether 
fendants, as sheriffs of the borough of Carmartheri. *'?,f J?^^J? 
for refusing to take the Plaintiff's vote the last election refusing to 
for that borough. ^^%\ 

Mr. Plumer, in opening the Plaintiff's case, said voter at an 
that whatever doubts might be formerly entertained members^of 
as to this action, there could be none at this time of Parliament, 
day. It was an established rule of law that there wiU*not,*im. 
could be no wrong without a remedy, and a court ^^^ ^^ De- 
of justice was the only place where that remedy could wilfiilly 
be given. The case of Ashby and JVhite\a) vfta^^^^^'^^fi^ 

(a) 2'Ld. Rai/m. 938. Salk.ig. 6 Mod. 45. In this case o^ Ashby 
and White, in the Court of Queen's Bench, it was holden by 
Gouldf Peryns and Powellj Justices, that no action lay against 
a sheriff for refusing to take the vote of an elector. Afterwards 
a writ of error was brought into the House of Lords, and the 
Lords determined that such an action was maintainable ; and 
thereupon reversed the judgment of the Court of Queen's 
Bench. And on the 17th of January 1703, the Hous»of Com* 
mons, being informed that there had been an extraordinary judg- 
ment given io the House of Lords upon a writ of error from the 
Court of Queen's Bench, in a cause between Mattkeio Ashby laid 
William White, wherein the privileges of the House were con- 
cerned, appointed some of their members to search the Journals 
of the House of Lords as to their proceedings upon their said 
writ of error, and to report the same to the House. They also 
ordered the same mentbers to inspect the Journals of the House 
of Lords as to what they had formerly done in the case of 
Soames and "BarnadistoTiy and likewise to report that matter to 
the House/ On the 21st the reports were made, and further 
repbtts ab to the respective judgments in these cases were also 

made ; 
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well known to be against the opinion of Lord C. J, 
Holt, which opinion had been recognised by a series 

of 

made ; and on the 25th of the same month the House resolved 
itself into a conmiittee of the whole House, to take into consi- 
deration the report of the Lords Journals, touching their Lord- 
ships proceedings on the writ of error in Ashhy and White 
(Mr. Freeman in the chair), and after a long debate the House 
came to the following resolutions : — 

*^ That according to the known law and usage of Parliament, 
** neither the qualification of any elector, nor the right of anj 
« person elected, is cognizable or determinable elsewhere than 
^' before the Commons of England in Parliament assembled, 
'' except in such cases as are specially provided by Act of Par- 
" liament : 

<^ That the examining and determining the qualification or 
** right of any elector, or any person elected to serve in Parlia- 
'' ment, in any court of law, or elsewhere than before the Com- 
<< mcHis of England in Parliament assembled, except in such 
'^ cases as are specially provided for by Act of Parliament, will 
^' expose all mayors, bailiffii and other officers, who are obliged 
*' to take the poll and make a return thereupon, to multiplicity 
'' of actions, vexatious suits, and unsupportable expences, and 
^' will subject them to different and independent jurisdictions, 
'' and inconsistent determinations in the same case, without 
" relief: 

*^ That Matthexv Ashby having, in contempt of the jurisdiction 
<' of this House^ commenced and prosecuted an action at common 
<' law against William White and others, the constables of 
'^ Aylesbury f for not receiving his vote at an election (5f bur- 
« gesses to serve in Parliament for the said borough of Ayles^ 
'' buri/y is guilty of a breach of privilege of this House. 

** That whoever shall presume to commence or prosecute 
<< any action, indictment or information, which shall bring the 
'' right of electors, or persons elected to serve in Parliament, 
" to the determination of any other jurisdiction than' that of the 
*^ House of Commons, except in cases specially provided for by 
*^ Act of Parliament, such person or persons, and all attomies, 

<^ solicitors, 
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of subsequent decisions : that he should show this 
was not a mere error in judgment, but a deliberate 
act to serve a particular purpose. 

The 

** solicitors, counsellors, Serjeants at law, soliciting, prosecuting 
'^ or pleading in any such case, are guilty of a high breach of 
'* privilege of this House." 

But the House, though they voted Ashbi/ guilty of a breach 
of privilege in commencing and prosecuting the said action, in 
consideration that there had been no declaration of the House 
in that case before, made no order for taking him into custody, 
as usual in cases of breach of privilege. However, the declara- 
tion and lenity of the House to this man had not that effect as 
might have been expected ; for before the tlien following session, 
not only execution was taken out upon the said judgment, but 
Mr. Mead brought actions of the like nature for John Paty and 
others, inhabitants of Aylesbury ^ for being denied their votes ; 
of which complaint being made to the House the next session, 
Mr. Mead and his clients were ordered to be taken into cus- 
tody for the said breach of privilege; and accordingly the 
clients were taken and layed by dluring the session, but the 
messengers could not meet with Mr. Mead ; and when Paty and 
the rest were brought up by habeas corpus to the Court of 
Queen's Bench, they were remanded into custody, against the 
opinion of Lord HoU^ who held the conmiitment illegal. Not- 
withstanding the above resolutions of the House of Commons^ 
and the manner in which they were enforced immediately upon 
the declaration of them, it is evident from this case, and many 
others reported in the books, that the judgment of the House of 
Lords has been considered as la3dng down the law upon the 
subject, and that this action for refusing to take the vote of an 
elector has been frequently brought. Lord HcU^ in the abov6 
case of Ashby and White, was of opinion, against the other 
Judges, that this action was maintainable, and this without any 
qualification ; but it appears from the entry of the resolution of 
the House of Lords, that the Lords, in reversing the judgment 
of the Queen's Bench, went upon the ground of the refusal^s 
being iMfid and malicious. And Wilson^ J., in the case otDrenod 

V. CoUen^ 
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The Plaintiff's evidence was as follows : i st. The 
charter, dated 27th July 1764, was produced and 

read ; 

V. Colten, reported in a note to the case of Harman v. Tappenden 
and Others^ 1 E. 565, held that such an action was not main- 
tainable unless the refusal were wilful and malicious. ** I do 
'^ mean to say/' observed that learned Judge, ** that in this 
*^ kind- of action it is necessary to prove express malice ; it is 
'* sufficient if malice may be implied from the conduct of the 
** officer." And in allusion to the case of Ashby and White^ 
he goes on to say : ^^ Now the debates and arguments in that 
^< case go upon the malice ; and all those who have acted upon 
" that determination have considered that the refusal must be 
<< wilful and malicious to support the action." In the case of 
Cidten V. Morris^ 2 Stark. N. P. C. 587, which was also an action 
against a returning officer for refusing a vote, Abbott, C. J., in 
summing up, observed : '< On the part of the Plaintiff it has 
** been contended, that he has a maintainable right of action 
" without at all referring to the motives by which the Defendant 
'< was influenced in rejecting his vote, and independently of the 
>^ proof of any malicious intention on the part of the Defendant. 
*^ On the part of the Defendant it has been contended, that an 
" action is not maintainable for merely refusing the vote of 
** a person who appears afterwards to have really had a right 
to vote, iinless it also appears that the refusal resulted from 
a malicious or improper motive ; and that if the party act 
^* honestly and uprightly according to the best of his judgment, 
'^ he is not amenable to an action for damages : I am of opinion 
<< that the law, as stated by the counsel for the Defendant, is 
" correct." 

The above account of the proceedings of the House of Com- 
mons in 1703, is taken from a book, intitled " Ashbi/ and White; 
^* or the great question, whether an action lies at common law 
^^ for an elector who is denied his vote for members of Parlia- 
" ment, debated and resolved ;" printed in the year 1705. And 
see Bishop Bumetia account of this transaction in Burnet's (him 
Times, 5th vol., Oxford ed. 1&239 p. ill, etseq.; and Speaker 
OnsloU)*8 Notef ibid, p. 116, (p). See also the cases upon this 

subject, 






U 
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read ; whereby persons (amongst others) having had 
freehold property to the amount of 4/. per annum 

for, 

subject, and of actions for false or double returns referred to by 
Hdroyd^ arguewdo, and the observations of Lord EUenborougk 
thereupon, in Burdetty . Abbott y from p. 54 to 62, and the stat. of 
7 & 8 JVilL 3, c. 7, together with the case of Wytmey, Middle- 
totif 1 Wills. 125. Willes. And for the result of the case of 
R^na V. Pat J/ and Others, see also Burdeit v. Abbott ^ 14 East, 
p. 92, n. (b), by which it appears, that in consequence of a dis- 
agreement growing between the two Houses of Parliament upon 
this subject, the Queen, in answer to an address from the House 
of Lords for granting a writ of error, said she would have granted 
the writ of error desired in the address, but finding an absolute 
necessity of putting an end to the session, she was sensible there 
could have been no further proceeding upon the matter ; and the 
Parliament was prorogued to the 1st of May 1705. With this 
account agrees Bishop J?ur7<^^ —Own Times, vol.5, p. 187 to 191: 
'* All this happened in a turbulent time, and was carried on with 
** great violence by the Tories, which raised a prejudice to it in 
** the Whigs, heightened by the part the Lords took in it, the 
** majority of whom were then of that party, who were actuated 
" in it by the Lord Wharton, for the sake of his interest and 
" friends at AUesbury, and supported by the aid and authority 
" of Lord Somers'y* — ** who had reason enough for resectment 
" and anger towards the Tories," says Speaker Onsloxo, in his 
note to Bishop Burnet's account, p. 191. 

Indeed it would appear from the account above given, and 
from the general tenor of the debate, that it was principally 
from the jealousy the House of Commons entertained of what 
appeared to them an interference by the Lords with the privi- 
leges of the Commons, that the latter were induced to pass 
these resolutions, and to act up to them so severely. The lower 
House appear for some time previous to this to have been ex- 
ceedingly jealous of the slightest encroachment on what they 
deemed their privileges ; for in an action brought in the King's 
Bench, 34 Car. a, by one Jat/ against Topham, serjeant of the 
House, for something done by him under the Speaker's warrant, 

■^ wherein 
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for three years were entitled to be admitted, but 
a man who became possessed by marriage was entitled 
to be admitted immediately. 

2d. The books of the corporation, containing 
Plaintiff's admission on stamp, on Monday after 
Michaelmas 1 795 (being the day appointed by the 
charter for admissions), in right of his freehold. 

3d. Resolution of House of Commons, dated igdi 
March 1727-8, that the right of election was in the 
burgesses. 

4th. Copies of the writ of summons, sheriff's 
mandate and return. 

wherein Tdpham pleaded to the jurisdiction, and the HouHf 
upon demurrer, ruled against him, on the loth of Juli/ 1689, 
iW.& M,y it was resolved by the House thdt the judgment 
given therein, as also the judgments given against the said 
Mr. TopAawi, at the suit of Samuel Verden (VerderCs CasCf 
Sir Thomas Jones's Rep. 208, &c.), were illegal, and a violation 
of the privileges of Parliament, and pernicious to the rights of 
Parliament ; and Sir Francis Pemherton and Sir nomds JorieSf 
who were two of the judges df the Court at the time tlif^^lea 
was overruled, were summoned before the House of Comiudus, 
and after having stated their reasons for the judgment they gave 
(which appear to be sound and good), the House resolved that 
Sir Francis Pemberton and Sir Thomas Jones had broken the 
privileges of the House by so overruling the plea to the jurisdic- 
tion. The Judges did not deny but that it was matter pleadable 
in bar to the action, but they apprehended that it was the duty 
of a court of law to examine whether what was alleged to be 
done was done in pursuance of the authority of the House or 
not. The case of Jai/ and Topham, printed with Ashhy and 
White^ 1705. See also note, Burdett v. Ahhotty 1 East^ 102, 
where a copy of the record in the case of Jay and Topham is 
given ; and see the argument of the Attorney-general, for the 
Defendant, in that case of Burdett v. Abbott. 

A witness 
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A witness was then called, who proved that the 
Defendants aeted as sjierlfis, and Mr. Stokes, an 
attorney, sat between them as their assessor. 

The witness first applied to have the Durham 
Act read, which the Defendwts at first objected to, 
a^ing it did not apply to this borough, where the 
parties claimed by reason of inchoate rights, but after- 
wwxls it was read. The burgesses voted by tallies, 
suad in one tally was the Lord Lieutenant of the 
county, who coming to vote for Mr. Philips (the can- 
didate in whose favour Plaintiff came to vote), was 
objected to by the agent for Mr. Magens (the other 
candidate), but after some debate was admitted. 
Another voter of Philips*^ was objected to as an 
infant, but the register being produced, he was ad- 
mitted. JVilUam Howell, John Williams, and two 
others, who had been admitted within a year, voted 
fiw* Magens without opposition. David Jones, com- 
ing to vote for Philips, an objection was made to him 
because he had not been admitted a year, and the 
stemp admission being referred to, without other evi- 
dence he was rejected. This was the first time the 
objection was made ; and one Morris coming to vote 
for Magens in the seventh tally, was rejected on 
a like objection. Afterwards the Plaintiff came to 
vote, and said he was in the same predicament as 
David Jones and the others who had been rejected ; 
upon which the witness said that was not so, for ad- 
mitting that the Durham Act applied, he was within 
the exception contained in it in favour of marriage, 
and he offered to argue that the Durham Act did not 
extend to cases founded on inchoate rights, and to 
show the sheriffs a case in Simeon to that effect^ but 

M 2 they 
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they said they had made up their minds and would 
not hear him. Two more of Philips*s voters were 
afterwards rejected on a similar objection. When the 
election was over, the witness handed the poll book 
to show them that the four voters received for 
Magens had exactly the same title as those for 
Philips who had been rejected, and offered to strike 
out the four in dispute on each side, which was refused, 
and Magens returned elected, he appearing to have 
94 and Philips 87. Philips afterwards petitioned 
the House, and was declared sitting member. 

The Defendants were tradesmen in the town, and 
chose Mr. Stokes, an eminent attorney, for their 
assistant. 

Lord Kenyon. There is no foundation upon earth 
for this action. I must confess that I have doubts 
upon the general point, but here no blame whatever 
is imputable to the Defendants in any shape. They 
acted to the best of their judgment, which was all that 
could be required of them, for unless they acted 
against the clear conviction of their own minds they 
were not in fault. In the Preston election, some years 
since, the returning oflBcer took Mr. Dunning^ opi- 
nion 'y and though a very zealous contest was kept up 
there, and the officer took an active part in it, yet as 
he had taken the best advice that could be gotten, it 
was a suflScient protection for him. If these De- 
fendants were liable to an action for this mistake, a 
man might be undone when attempting to execute, 
according to the best of his abilities, the very arduous 
duty of a most important office. They were to deter- 
mine as well as they could, and on one occasion, 

^ Sir 
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Sir F. Norton said that no officer should take a vote 
with a quaere. It ought never to be done but at the 
i-equest of both parties; and when the votes were 
taken^ the sheriff could not strike them off. 

Verdict for Defendant. 

Plumevy Williams^ S. and Lane^ for Plaintiff. 

Milles and Daunceyj for Defendant. 



Stafford^ 

WILKINSON against BAGSHAW. ^J^^'^ 

SameCircuiL 

1 RESPAss for breaking and entering Plaintiff^s close. Change of 
Plea, liberum ten^mentum* New assignment, describ- ^>g**way. 
ing close by abbuttals and boundaries, to which the 
Defendant pleaded {inter alia) a public highway from 
Stoke Lane to Lech. The Plaintiff, in reply, said 
that a new road had been made by virtue of an Act 
of Parliament, and traversed that at the time when, &c. 
there was a highway. 

The Act 5 Geo. 3, c. 84, on which the question 
arose, enacts that, after the new road shall be com- 
pleted, the lands constituting the former road (unless 
leading over some moor or waste ground, or to some 
village, town or place to which such new road doth 
not lead) shall be vested in the trustees and sold by 
them, and conveyed to the purchaser. 

The road in question had been assigned by the 
trustees to the Plaintiff; but it appeared that there 
was no other way to the Defendant's house. The 

M 3 conveyance 



366 CASES AT NISI PRIUS. 

conveyance was subject to this private way, and the 
Plaintiff had left a sufficient space. 

Lord Kenyon was of opinion that the trustees 
could not make a partial destruction of the road ; but 
if it led to any place which the new road did not, 
though but a single house, the whole remained subject 
to the servitude which it was before liable to, and the 
public as well as the private right continued, and 
therefore the Plaintiff was nonsuited {a). 

Leicester and Peake for the Plaintiff. 

Plumer and Manley for Defendant. 

(a) By the general Turnpike Act, 3 Geo, 49 c. 126, s. 86, it is 
enacted, that afler any new road shall be completed, the lands 
or grounds constituting any former road or roads, or so much and 
such part or parts thereof as in the judgment of the trustees may 
thereby become useless or unnecessary, shall and may be stopped 
up and discontinued as public highways (unless leading over 
some moor, heath, common, uncultivated land or waste ground, 
or to some church, miU, village, town or place, lands or tene- 
ments, to which such new road does not immediately lead, and 
which may therefore be deemed proper to be kept open either as 
a public or private way or ways, for the use of any inhabitant at 
large, or for any individual or individuals). — The Court of 
K. B. held, that the exception did not take away from the 
trustees the power of stopping up the roads therein mentioned, 
but left them at their discretion to do so or not ; and therefore 
that the trustees might stop up, and give up to the owner of the 
adjoining land, an old road leading to a church, &c. to which 
the new road did not immediately lead. De Beauvoir Vc Welsk 
and Another^ 7 B. and C. 266. 
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WEBB against FOX and Another. 

Trover for dimities and other goods. 

The goods in question had been delivered to the 
Defendant, who was a calico prii^ter, for the purpose 
of being printed j and when they were finished, the 
Plaintiff tendered the money demanded by the De- 
fendant for printing these particular goods, but the 
Defendants refused to deliver them up unless they 
were also paid a sum of money previously incurred for 
printing other goods, which the Plaintiff refused to 
pay. 

Gibbs, for the Defendants, contended that the 
Defendants had, by the common law, a general lien 
in this case. 

But Lord Ken YON being of opinion that this case 
fell within the rule laid down in Green and Farmery 
4 Burr. 2214, and that the Defendant could have \^^^^^^' 

M 4 no 
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no lien unless by special usage of the trade or the 
agreement of the parties : 

The Defendant called a witness, who proved that 
such was the universal mode of dealing in the trade, 
and that in an action wherein he was a Defendant, 
the right had been litigated and established ; and upon 
this evidence, the Defendant obtained a verdict (a). 

Erskine and Best for Plaintiff. 
Gibbs and Dumpier for Defendant. 



(a) An attorney has a lien for his general balance, on papers 
of his clients, which come to his hands in the course of his pro- 
fessional employment, commensurate with the right the party 
delivering the papers to him has therein. Mitchell v. Oldfieldf 
4 T. i2. 12J. Selvoyny N, P. 1354. So a banker has a lien for 
his balance, upon all securities in his hand, or paid in on the 
running account. Davis v, Bawshery 5 T. R, 488. Scott t. 
Franhliiiy 15 East, 428. In the case of Blake v. NicholsoUf 
3 M. and 5. 167, it was holden that a printer employed to print 
certain numbers, though not consecutive, of an entire work, had 
a lien upon copies not delivered, for his general balance due for 
printing the whole of those numbers. So factors, Selto. 1355, 
and wharfingers, have liens for their general balance. Naylor 
V, Mangles^ 1 Esp. N.P.C, 109. Where tlie claim for a general 
lien for labourage and warehouse rent had in a great majority of 
instances been acquiesced in, but in others it had been rejected, 
and it was found that the right had long been and still was 
a disputed point, it was holden that the claim could not be sup- 
ported, as no implied contract could be inferred. Holdemess 
V. Collinsonj 7 j5. andC. 212. An insurance broker has a lien 
for his general balance. Whitehead v. Vaughan^ Co. B. L. 566, 
5th edit. Mann v. Forrester ^ 4 Camp. N.P.C. 60. WestWHid 
V. BeJlf ibid. 349. A fuller has no general lien. A trainer has 
a lien on a race-horse for his charge in keeping and training 
him^ per Best, C. J., on the principle of the common law, that 
where the bailee expends labour and skill in the improvement of 

the 
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the subject delivered to him, he has a lien for his charge ; but 
a livery stable-keeper has no such lien for the keep of horses. 
Common carriers and innkeepers have a partictclar lien on the 
goods entrusted to their care. So millers hare a particular lien 
on the produce of corn which they have grotind, for the price of 
grinding ; and a shipwright upon a ship for repairs. Setvo. 
iST. P. 1353. 6th edit. 
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A porter 
removing 
goods is not 
liable for 
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He is not 
obh'ged to 
put a per- 
son at the 
head of his 
horse while 
he removes 
goods from 
his cart. 



HAYMAN V. HEWITT. 

1 HIS action was brought against the Defendant, 
who was a person keeping a cart for the purpose of 
removing goods from place to place, for not safely 
delivering the PlaintiflTs goods. 

On the 20th December 1797, the PlaintiflF em- 
ployed the Defendant to remove the goods in question 
from his lodgings at Northampton Buildings^ Clerk- 
ervwelly to Robert-street^ Bedford Row. The De- 
fendant accordingly put the goods in the cart 
himself, and carried them to the place of their destina- 
tion. When he arrived there, he and his son (who 
accompanied him) carried some of them up into a one- 
pair of stairs room, and while they were so employed, 
the horse took fright and ran away with the cart, by 

which 
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which some of the goods were thrown out and a 
bureau and other goods much injured. 

Peake, for the Plaintiff, contended that even ad« 
mitting the Defendant was not in this case answer- 
able for all damage which should happen to the 
goods while in his custody, whether arising from 
negligence or not, yet the Plaintiff was entitled to a 
verdict, for that the Defendant in this case had been 
guilty of negligence in leaving the horse without some 
person at his head, which he contended it was his 
duty to have done ; and further, he offered to call 
another witness to prove that this horse had committed 
a similar mischief before. 

Lord Ken YON said that the law which considered 
a carrier as an insurer and liable for all accidents 
except those arising from the act of God and the 
King's enemies, was already sufficiently hard, and 
ought not to be extended ; and as to negligence, he 
did not see that the Defendant in the present case 
had been guilty of it. He was performing his duty 
while removing the goods into the house; and if 
every person, who suffered a cart to remain in the 
street while he took goods out of it, was obliged to 
employ another to look after his horse, it would be 
impossible for the business of the metropolis to go on. 
He therefore thought the action not maintainable, 
and directed a nonsuit (a). 

Zawes for Defendant. 

(a) In the case of Bradley v. Waterhouse, 1 M. and Af. 154, 
where, on the arrival of a coach at Leicester^ it was left in the 
street without any one to take care of it for half an hour, and 
during that time the parcel was stolen by one of the Defendant's 

serrants, 
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servants, Lord Tenterden observed : '^ Probably the leaving the 
'' coach exposed and unprotected for the time stated might 
^< amount to such gross negligence as to make the Defendant 
'< liable, notwithstanding a notice that he would not be liable 
" beyond 5/.; but it did not appear that the loss was occasioned 
« by it." 155. 
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EDMONDSON v. HAWKINS. WrOmimter. 

Where awar- 

A.SBVUTSIT against accepter of a bill of exchange attoraeywas 
drawn by John Bennet Popkin. S*^®f^ *® , 

' -^ confessjudg- 

It appeared that Mr. Popkin had borrowed money "aent for a 
of the Plaintiff on a contract which was grossly usurious, money bor- 
and for securing: its repayment, had given two notes "^^wed at 

° *- ^ ° usur}'', and 

and warrants of attorney to confess judgment ; and Defendant is 
that having been some time in custody on an execution on that "ud**- 
issued on the judgment, the Defendant, to procure ment ; in an 
his release, accepted the bill in question. ^ Y}{\\ ac- 

GibbSj for the PlaintiflP, contended that the present ^fm* b order 
bill being founded on a new consideration, namely, to procure 

his diflo 

that of discharging Mr. Popkin from an imprisonment, charge, he 
the Defendant could not enter into the orieinal con- may dispute 

° the legality 

sideration \ and of the consi- 

Lord Kenyon admitted that, had the former which such 
judgment been obtained in invituntf the party could warrant of 

° » r / attoraeywas 

not, given. 
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not, after having missed his opportunity of making 
what would have been a good defence to the first 
action, have been permitted to avail himself of any in- 
firmity in the eonsideration of the first notes, in order 
to defeat the second {a) ; but as a warrant of attorney 
to confess judgment had been taken in the first 
instance, and the party therefore was never in a con- 
dition to dispute the illegality of the consideration, 
his Lordship said that he would not prevent him from 
doing so in this action. 

Verdict for Defendant. 

Garrow and Praed for Defendant. 

Vide Bos. and Pull. 270. 

(a) It is a general role that if aparty do not avafl himself of 
the opportunity of pleading matter in bar to the original action, 
he cannot afterwards plead it either in another action founded 
on ity or in a scire facias. 1 SiM. 310, Mock ▼. Le^htan. 
Ramsdeny.Jackson, 1 Atk.Qg2. Earle w. Hinion, a 8tra.'^%. 
Skdtony.Ha/nlmg,! Wik.^s^; 37.IL689; a Wtns.Saunders, 
219, c. quod vide; and vide also 2 Wms. SaunderSj 72, c 
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Oxford 

WRIGHT agamst WHEELER. ^S-f ^'" 

WorcesteTy 

D^ 1 J coram LaW' 

EBT on bond. ^^^^^ j. 

Plea generally that the bond was given for the a bond given 
performance of an usurious contract. *^ secure 

■^ lyOOO/. 

The Plaintiff had, in 1791, lent tiie Defendant w*^ic}i was 
1)000^, for the securing of which with lawful interest afterwards 
a bond was given, and the Defendant also agreed to cancelled, and 

. . ^^ , a new bond 

give the Plaintiff a salary of 50 /. a year as a clerk in is entered 
his brewery. It was not intended that the Plaintiff cj^ng'^the' 
should perform any service for the Defendant there, principal, 
but the salary was a mere shift to give the Plaintiff ^terest: it 
more than five— viz. ten — per cent ii^rest for his ^^ ^^^^ 

T 9 1 1 • « ^^t as this 

money. In 1 793, one yeiu- s salary havmg been last bond 
paid, the parties agreed that it should be deducted ^*^°^ 
from the principal, the deed securing the salary c^i^ secure the 
celled, and a fresh bond taken for the rMi^ing of the^i"^ 
principal, with five per cent interest ; and on this g/^ usu- 

m t y • 1 1 nous con* 

bond the action was brought. tract, it was 

Plumer, for the Defendant, objected that the ^ 
original contract between the parties being infected 
with usury, could not be cured by any subsequent 
agreement ; that the Act of Parliament made void 
all contracts and assurances founded in usury, and 
whether taken at the time or afterwards could make 
no difference. 

Lawrence, J. The Act of Parliament only makes 
void contracts whereby more than five per cent is 
secured. The original contract between these par- 
ties 
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ties was certainly usurious, and no action could have 
been maintained on the first bond ; but there was 
nothing illegal in the last bond ; it was not made to 
assure the performance of the first contract, nor does 
it secure more than five per cent interest to the 
Plaintiff. The parties saw they had before done 
wrong ; they rectified the error they had committed, 
and substituted for an illegal contract one that was 
perfectly fair and legal. I see no objection to their 
doing that, and therefore am of opinion that the pre- 
sent action is maintainable (a). 

Verdict for Plaintiff^. 

Vide Cuthbcrt v. Haley , 8 T. Rep. 390. 

Note. — In the outset of the cause Leycester ob- 
jected that the plea was bad in not stating how the 
usury was committed ; but Lawrence answered, that 
if the Defendant intended to have availed himself 
of that, he should have demurred ; but on this issue 
he must try whether it was usurious or not. 

(fl) The case of Barnes v. Hedleyy 1 Camp. N. P.C. 157, is con- 
trary to this case of Wright v. Wheeler^ but the opinion of Mr. 
J. Latvrence in the latter case seems to be the better opinion. 
Selto. N. P. 568. And the case of Barnes v. Hedley having come 
under the consideration of the Court of Common Pleas, in 
a Taunt. 184, that Court solemnly determined, that afler the 
usurious securities had been cancelled by consent, a promise by 
the borrower to repay the principal and legal interest was bind- 
ing. But if a security be substituted for one which is con- 
taminated with usury, either to the party to the original contract 
or to his personal representatire, it will be void. Admitted per 
curiam, Cuthbert v. Haley ^ 8 T. R* 392. 394.. Ante^ Edmondson 
V, Hawkins* 

HART 
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HART qui tarn v. GWINNELL. 

Same Place. 

L/EBT on the statute against usury. The Defend- 

The first count stated that the Defendant, on the collector of 
27th September 1797, took of Ann Best 235. for ^J,J^[!fa^5 
discount of a bill of exchange for 1,225/. dated that ^^.B. being 
day, and payable three days after date, which ex- gaiT^^^rks ^ 
ceeded the rate of 5/. per cent, per annum. On there, it was 
calculation, the excess in this instance was found to the weekly 
amount to 2 5. iid. There were also counts on four payments to 

. . he made hy 

Other diflPerent transactions, differing from the first A. B. to the 
only in this, that those bills were payable three days on^b^alf V 
after sighi^ whereas that was payable after date. Government, 

should be 

The circumstances which gave rise to this action made by 

were as follow : — The Defendant being the collector three^days ^ 

of the salt duties at Droitwichf and Ann Best and ^^er sight, 

Samuel Stuckei/ being the proprietors of a salt work per cent to 

there (carried on in the name of Ann Best only), ^^® P®^®,?^" 

^ , -^ "^^ ant for dis- 

Stuckey agreed with the Defendant that the weekly count; 
payments, to be made to him on behalf of Govern- oning'ie^ 
ment, should be made in bills payable three days time the bills 
after sight, which, reckoning the time the bills would g^jng ^^^ 
be going from Droitwich to Londony and the days -Droitwich to 
of grace, would give a credit of eight days, for the days of 
which the Defendant should be allowed a discount g/'ace, gave 

eight days 

of 2 s. per cent. Stuckey swore that when he made credit, and 

was not 
usurious. The Defendant, however, by putting the bills into the post at 
Worcester, gained a day, and thereby got more than five per cent. Held, 
that as the agreement was not usurious, the act of the Defendant, in fraud 
of the agreement, would not subject him to the penalties for usury. 

N this 
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this agreement, he told the Defendant that the bills 
must be put in the post at Droitwich, and not sent to 
Worcester y for that, if put in the post there, the 
Defendant would gain a day, and thereby get more 
than 5/. per cent. Though the Defendant replied 
he was aware of that, and promised they should be 
put in at Droitwkh, nevertheless he sent the four 
bills in question to the post-oflSce at Worcester^ and 
by this mean gained a day on the bills payable after 
sight ; but the whole excess that had been taken on 
the five bills, amounting to between 7 and 8,000/., 
was only 8^. 3^^. 

Lawrence, J. was of opinion that the offence of 
usury was not committed in the discount of the four 
per cent, bills. To constitute usury, the illegal in* 
terest must be taken under a corrupt agreement, but 
the agreement between these parties was perfectly 
legal ; and if the Defendant had, by this manoeuvre, 
got an unfair advantage contrary to his agreement 
with Stuckey, it was in fraud of the agreement, and a 
special action on the case might have been brought, 
but it could not be usury. 

Plumery for the Plaintiff, endeavoured to assimilate 
this case to one where a man lends 500/. at five per 
cent., but when the debtor comes to pay, insists on 
and receives more. In this case the agreement would 
not be corrupt, and yet the lender would be subject 
to the perils of usury for receiving more than five 
per cent. 

Lawrence, J. answered that in such case there 
would be a cwrupt agreement, because the excessive 
interest being paid by the borrower, would be an 

assent 
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assent on his part ; whereas this acceleration of the 
payment was done behind the back of the person 
paying it, without his knowledge, and directly con- 
trary to the agreement with him. His Lordship 
then left it to the Jury, on the first count, to say 
whether they were of opinion that the excess of 
2 ^. lid. was taken for the purpose of putting more 
than five per cent, into the pocket of the Defendant, 
or whether, under all the circumstances of the case, 
they could attribute it to any other cause. That 
a miscalculation would not constitute usury, but 
there must be a corrupt intention in the person 
taking it. 

The Jury, which was special, found for the De- 
fendant. 

Mr. J. Lawrence then said that, to prevent the 
cause coming down again in case he should be wrong 
in point of law on the first question, he wished the 
Jury to say whether they thought, the bills were sent 
to Worcester post-office for the purpose of gaining a 
day, and getting more than five per cent., or not. 

The Jury immediately answered iu the negative (a). 

(a) What contracts have been held usurious on a discounting, 
fsee Parr y. Eliason, 1 £. 92 ; Marsh v. Martindale, 3 6. and P. 
154. ; Rex V. Ridge, 4 Pricey 50. What contracts have been 
considered not usurious on a discounting, see Barclay v* 
Walmsley, 4 E<ist, 55 ; and Hammet v. Yea, l B. P. 144. 
Peake^s CaseSj Matthew qui tarn v. Griffiths, 264, and in notis. 
Solaite and Others, Assignees, v. Melville and Another, 7 B, and 
C. 430. See further, Stanch v. Eade, 4 Bing. 81. Carstairs 
V. Stein, 4 M. and S. 192. Barnard v. Young, 17 Fez. 44. 
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Same Circuit. 

Monmouth, 
coram Lain- 
rence, J. 



Reputation 
of lands 
being part 
of a manor, 
and copy- 
hold, good 
evidence. 



DOE dem. JONES v. RICHARDS. 

{Ex relatione Williams, Sergeant.) 

Ejectment for lands. 

The lessor of the Plaintiff contended that the 
lands in question were copyhold, and part of the 
manor of Usk and Trelage. The Defendant con- 
tended they were freehold. 

The Plaintiff, amongst other evidence, called wit- 
nesses to prove that it was the constant reputation of 
the neighbourhood that these lands were part of the 
manor, and copyhold ; and on an objection to this 
evidence, 

Lawrence^ J. said it was good evidence, and men- 
tioned a case where Mr. J. Wilsorij having received 
such evidence, he moved for a new trial on the ground 
that it was not admissible, but the court of C. B. 
were so clear that it was proper to be received, that 
they refused even a rule to show cause. 



See ante, p. i, and post, p. 204, Goodtitle dem, Braine wfd 
Others v. Dew and Wife. 
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HABERSHON v. TROBY. „ ^ 

3 Esp. Ca.33r 

n . . ^•^- 

l^ASE for a malicious arrest. When a 

cause (in 

The Defendant having arrested the Plaintifti the which the 
cause came on at this place to trial, when it was ^ad b en*^ 
referred to Mr. Lowteriy with liberty to examine the arrested) is 
parties and inspect books, &c. Mr. Lowteriy on arbitration 
examining the parties, had made his award in favour and the 

Award IS 

of the present Plaintiff, the Defendant in that action, given in 

Er shine stated this in his opening for the Plaintiff, Defendant, 
and also stated that he should prove, from the circum- ^® cannot 

on that 

stances which appeared before Mr. Lowten^ that the ground 
Defendant mUst have known the Plaintiff was not «»^!"*a^^ «» 

action 
his debtor. against the 

Plaintiff for 

Lord Ken YON stopped him ; and said that, if the a malicious 

award of Mr. Lowten proceeded upon the examina- f^^Thom^ 

tion of the parties or the inspection of their books, *o« and 

which would not have been strict legal evidence, had against 

the cause been tried, he thought it would be too much i?^^''*^!'' 

' ° 6 B. and C. 

N 3 to 19a. 
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to say that such evidence should entitle the Plaintiff 
to maintain this action : That though an arbitrator 
might be of opinion, upon the whole circumstances 
of the case, that the Plaintiff in the former action 
was not entitled to an award in his favour, it by no 
means followed that nothing in strict law was due to 
him, for an arbitrator was to judge secundum equum 
et bonumy and was not tied down to the strict rule of 
law. Suffering an action of this kind to be maintained, 
would go to destroy all references. Men would never 
submit themselves to the award of an arbitrator, if 
the evidence which he might think proper to proceed 
upon, and which could not be obtained in the strict 
course, was to prejudice them on another occasion (a). 

The parties withdrew a juror. 

Garrow for Defendant. 

Erskine and Barrow for Plaintiff. 

(a) So where the Plaintiff had holden the Defendant to bail, 
and a rerdict was taken for him at the trial, subject to an order 
of reference for ascertaining the amount of the damages, and 
the arbitrator awarded a less sum than 15/.; upon application 
to the Court to allow the Defendant his costs, pursuant to 
43 Geo. 3, c. 46, the Court held, that to entitle himself he must 
show that the arrest was vexatious and malicious. Silversides 
y. Bavoleyy 1 Moore, 92 ; and see Garner v. Mallison, 1 Smith, 
521. And in the case of Thomson and Another y. Atkinson^ 
6 B. and C 193, where the Defendant was arrested for 179/., 
and the rerdict was taken for the Plaintiff, subject to an award, 
and the arbitrator found 45/. 10 s. to be due; and further, 
that there was no reasonable or probable cause to arrest the 
Defendant for 179/.; the Courts on motion, refused to allow 
the Defendant his costs under the above statute. See also 
Keene v. Deeble, 3 B. and C. 49 1 ; 5 D. and fl. 383. 

BULLER 
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DULLER and Others against FISHER and ^^^^^^ 

Others. Dec. 12. At 

Westminster. 

Assumpsit against the Defendant for not safely Goods laden 
carrying goods delivered him by the Plaintiff to be giiip^ ^hie bill 
carried on board his ship. ^^ lading 

containing 

The bill of lading contained the usual exception of an exception 
the perils of the seas, and it appeared, from the evi- ol&S 
dence, that the injury to the Plaintiff's goods on board Jj* Y^fP '"°* 
happened by reason of another ship running foul of another ship, 
that belonging to the Defendant; that this was a feuj^^^'^^ 
mere accident, and that it was impossible to attribute master of 
any blame to the master of either vessel. ^^ ^^ ^ j^. 

Erskine, for the Plaintiff, contended that this '^^^i^lP^^ 
accident did not fall within the meaning of the ex- seas, within 
ception in the case of perils of the seas. Those ^^^ 
perils were only such, he contended, as were occa- 
sioned by what the law called the act of God, that 
is, the perils of the elements. 

Lord K£NVO^f said that this was a case purely for See Ahhott 
the Jury ; whether this was a peril of the seas, was a ^^ e^^sfl 
fact, and they .alone were competent to find it, but 
that, delivering his opinion, he was clear it was such 
a peril ; it appears to have been an accident which 
no prudence or skill in navigation could have avoided, 
such as every person navigating a ship was liable to, 
and therefore he thought the owners were not liable 
to this action. 

There were seven special Jurors who w^re about to 

N 4 find 
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find a verdict for the Defendant, when the Plaintiffs 
Counsel consented to a nonsuit (a)« 

Er shine 9 Gibbs and Giles j for Plaintiff. 

Garrcm and Fark for Defendant. 

(a) Bill of lading contained exception, inier alia^ of the act of 
God : held, that where damage was done to a cargo by water 
escaping through the pipe of a steam boiler, in consequence of the 
pipe having cracked by frost, this was not an act of God^ but 
negligence in the captain in filling his boiler before the time of 
heating it, although it was proved to be the practice to fill over- 
night when the vessel started in the morning. Siordet v. Hale 
and OtherSf 4 Bing, 607. 



CASES 



CASES IN K. B. 



AT THE SITTINGS 



AT NISI PRIUS, 



AFTER EASTER TERM, 40 GEORGE III. i8oa 



and Others against JACKSON. 



Assumpsit against the Defendant, as a common car- 
rier, for not safely carrying a chest of tea from 
London to Leeds. 

The Plaintiffs sent the tea in question, and two 
other chests, to the Defendant's warehouse, when 
the book-keeper then insisted on being paid 2 d. for 
booking them, and refused to take any charge of 
them unless that money was paid. The servant, in 
consequence of previous orders from the Plaintiffs, 
refused to pay the demand or take away the goods, 
but left them at the warehouse. At that time the 
waggon was nearly packed, and no notice taken of 
the chests, but afterwards the two other chests were 
sent by the Defendant's waggon, and arrived safe at 
the place of their destination. That in question was 
never found, but supposed to be stolen by some 
person when it was first left at the warehouse. 

Erslcine^ 



Wednesday^ 
June 6. At 
Guildhall. 

If a common 
carrier de- 
mand a cer- 
tain sum for 
booking, and 
refuse to 
take charge 
of goods 
unless 

such sum be 
paid, he is 
not liable to 
an action if 
they be left 
without 
being paid 
for, and are 
lost. 



C.28. 
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ErskinCj for the Plaintiffi, in opening, contended 
that the Defendant could not inaist on the payment 
of this 2 d. for booking or warehouse room ; he could 
only demand compensation for the carriage, and upon 
payment of that the Defendant was obliged to carry 
them. 

^\Geo.2^ Lord Kenton. There are Acts of Parliament 

which authorized justices of the peace to fix the rates 
to be taken by carriers, and I have known instances 
of applications to the sessions for the purpose ; but 
when no rate is by law fixed, the carrier is entitled 
to say on what terms he will carry : he is not obliged 
to take every thing which is brought to his ware- 
house, unless the terms on which he chooses to under- 
take the risk are complied with by the person who 
employs hun. The old mode of declaring used to be 
on the custom of the realm ; but this is in assumpsit^ 
it is founded in contract, and the contract must 
therefore govern the parties. 

Lww, who was also for the Plaintiffs, said that, in 
2 Show. 327, it had been ruled that a carrier was 
like an innkeeper, and could not refuse to take in 
goods delivered to him to carry. 

Nonsuit. 

Mingay and Bedford for Defendant. 

See CwnyrCi Digestf Hammond^ Action upon the case for negli- 
gence, B. 2, as to how far an innkeeper may refuse to take care 
of the goods of his guest: and C.i, as to a carrier. 



DIXON 
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DIXON and Others, Assignees of CROSS, 

V. PURSE. 

Trover for a quantity of goods, which had been An uncertifi- 
pawned by the bankrupt, as the Plaintiffs contended, ^upt cannot 
after the act of bankruptcy. for hil' aIT 

In order to prove the circumstances under which signees. 
the pledge was made, Erskine said he should call the if a, have 
bankrupts He had not, he said, obtained any certi- * ^^^ ®^ 
ficate, but still he contended he was an admissible bankrupt in 
witness. It had been, he admitted, generally agreed ^^ B ^yith. 
as a principle, that an uncertificated bankrupt could out know- 
not be a witness for his assignees ; but this, in the act^f bank- 
generdl terms it had been admitted, seemed not to ruptcy, pay 
be sanctioned by reason or argument. He could have for which he 
no further interest than his allowance and surplus : ^^ a hen, 

' ' and advance 

and if he released those to his assignees, it seemed a further sum 
difficult to say that on any principle of law he was J^p^ upcm ' 
incompetent. those goods, 

which are 

Gibbs, for the Defendant, objected to his testimony; delivered to 
he was not merely interested in the allowance ; for if ^iu'not Ife 
he, by proving debts due to his estate, or that part of by assignees. 
it was in the hands of another person, could increase same lien as 
it to 20 5. in the pound, he would be entitled to ^-^ ^"^^^p 
supersede his commission and get rid of it altogether, the goods be 

Lord Kenyon thought he was not a witness. the whole 

The PlaintiflP then called another witness, on whose tanced,"the 
evidence it appeared that the goods in question were assignees 
in the hands of Gullet and Hodgson^ as factors to an action for 
the bankrupt, subject to a loan for 1,300^. and up- n^<^ey ^ad 
wards, due to them from the bankrupt ; and that the for the re- 

bankrupt ^^^^- 
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bankrupt having occasion for a further advance, the 
Defendant paid their balance, and lent more money 
to the bankrupt, on which they delivered all the goods 
to the Defendant as a security, though the goods in 
the hands of Gullet and Hodgson were much more 
than sufficient to satisfy the money due to them. 

Lord Kenyon. The Defendant having got these 
goods from Gullet and Hodgson^ is clearly entitled to 
stand in their shoes for the amount of their debt ; 
and if he has an equitable demand for a further sum, 
I think they ought not to be taken out of his hands 
until that is also liquidated. It has been frequently 
held in courts of equity, that where a person pur- 
chases a legal title to a real estate, he may tack his 
equitable title to it, and consider the estate as a 
security for both. It is the daily practice in the case 
of a mortgagee. The present case is the same in 
principle ; and if the Defendant had not notice of 
the act of bankruptcy at the time he advanced his 
money on these goods, I should think it a hard 
measure to permit them to be taken from him until 
the whole of his debt was paid. 

It being said that the Defendant had sold the 
goods, and had a balance in his hands after allowing 
all money in any way due to him : 

Gibbs answered, that in trover, if he had a lien for 
any part, it was an answer to the action ; and that to 
recover the surplus, the Defendant should bring an 
action for money had and received. 

Plaintiffs nonsuited. 

Er shine and Montague for Plaintiffs. 

Garrow, Gibbs and Giles^ for Defendant. 

CASES 
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Friday, 

REX V. RUSBY. Myt At 

Guildhall. 

1 HE Defendant was indicted for regrating thirty Indictment 
quarters of oats on the 8th November 1799, having inLcaf"^*'" 

bought ninety quarters on that day. 4 ^^^c. Com, 

160. 
It appeared that on the 8th November 1 799, a 

bag of oats, marked ninety, which was explained to 

(a) The offences of forestalling, regrating and ingrossing 
were for a considerable period prohibited by statutes ; but the 
beneficial tendency of these statutes being doubted, they were 
at length repealed by 12 Geo.St c.71, as being detrimental to 
the supply of the labouring and manufacturing poor of the king- 
dom. 1 Russell on Crimes^ 169. Bnt Uie offence still remains at 
common law; ibid, 170; though it appears that in this very 
case of the King against Rusby, s Chitiy^s Crim, Lato^ 536, 
n. (2), and 528, in the notes, that the Court were equally divided 
on the question, whether regrating is an indictable offence at 
common law. See Waddingtoiis Case^ 1 East, Rep, 143, 1G7 . 
and 1 Russell on Crimes, p. 169 to 175 ; 2 Chittt/s Criminal Law, 
528, et seq, 

mean 
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mean ninety quarters, was, according to the practice 
of the com market, exposed to sale on the stand of 
Messrs. Shrimpton and Co., com factors ; and that 
the com of which it was a sample, was then on board 
a barge belonging to one HoUingsworth^ who received 
it on board his barge by the order of Shrimpton 
and Co. The sample being so exposed to sale, one 
Snell asked the price of it, and 44 s. per quarter 
was demanded. About an hour afterwards, it was 
sold to the Defendant for 41s. per quarter, and he 
immediately took the bag to the stand of Prest and 
NattrasSj also com factors in the same maiiet, for the 
purpose of being exposed to sale again. While there, 
JVilUam Hardy bought thirty quarters at 431. ; and 
HoUingsworth having an order from Shrimpton and 
Co. to deliver the oats to Smithy Rusby and Smith 
(the Defendant being one of that firm), and another 
order from Defendant to deliver thirty quarters to 
Hardy y did accordingly deliver thirty quarters to him, 
and the rest to Smithy Rusby and Co. 

N. B. The exact quantity on board HoUingsworth* s 
barge was eighty-eight quarters two bushels, and not 
ninety, as marked on the bag. 

In the course of the examination the [urosecutor's 
Counsel asked a witness whether the market was not 
much aflfected by practices of this sort ; but on an 
objection. 

Lord Kenton said that it was rather an inference 
for the Jury than a question to be answered by a 
witness ; but when the Defendant called his partners, 
the two Smiths^ for the purpose of proving that this 
was the act of T. Smithy contrary to his wish and 

approbation^ 
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approbation, the Counsel were permitted to go into 
the history of several transactions of this nature, 

LaWy for the Defendant, said that he could not 
here discuss the policy of the law, though at different 
times very different opinions had prevailed on the 
subject. In the 1 2th year of the King, Mr. Burke 
had thought the restraints impolitic ; the Legislature 
thought so also, and expressed that opinion in the 
preamble to the Act they made on the occasion. Still 4 ^if^c- Com, 
he must admit the common law remained unaltered, 
and by that regrating was an offence. He, however, 
cautioned the Jury to beware of being misled by the 
prejudices of the times : to call a man a regrater or 
forestaller in these times, was to put on him a caput 
lupinunif and offer him as a prey to all mankind. He 
said he should prove that this was done by Thomas 
Smith only, without the concurrence of Rusby^ and 
one partner is not bound criminally for the act of 
another : he may civilly, or to the forfeiture of the 
commodity by the revenue laws. 

Lord Kenton. I cannot wholly subscribe to that 
doctrine. In misdemeanors, I believe the contrary 
has often been held ; as where a man's servant puts 
dust in the street, the master was held liable to an 
indictment for a nuisance {b). 

Law. I shall go further ; I shall prove that it was 
done by his partner, T. Smithy against his express 
order and consent. 

(p) Noy^s Maxims^ c. 44. 1 Black. 431. If a master knows 
that his servant puts into bread what the law has prohibited, 
and the servant, from the quantity he puts in, makes the bread 
unwholesome, the master is answerable criminally. Rfx v. Dixon^ 
3 M. and S. ii. 

The 
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The two Smiths were then called, and gave evi- 
dence to the effect above stated. 

Lord Ken YON. It frequently becomes the duty 
of Juries in this place to decide causes where the 
interests of individuals are deeply concerned ; but a 
more important duty than is Imposed on them to-day 
they never fulfilled : this cause presents itself to their 
notice on behalf of all ranks, rich and poor, but more 
especially the latter. Though in a state of society 
some must have greater luxuries and comforts than 
others, yet all should have the necessaries of life i 
and if the poor cannot exist, in vain may the rich 
look for happiness or prosperity. The Legislature is 
never so well employed as when they look to the 
interests of those who are at a distance from them in 
the ranks of society. It is their duty to do so: 
religion calls for it ; humanity calls for it ; and if there 
are hearts who are not awake to either of those feel- 
ings, their own interests would dictate it. The law 
has not been disputed ; for though in an evil hour all 
the statutes which had been existing above a century 
. were at one blow repealed, yet, thank God, the pro- 
visions of the common law were not destroyed. The 
common law, though not to be found in the written 
records of the realm, yet has been long well known. 
It is coeval with civilized society itself, and was 
formed from time to time by the wisdom of man. 
Good sense did pot come with the Conquest, or at any 
other one time, but grew and increased from time to 
time with the wisdom of mankind. Even amongst 
the laws of the Saa;ons are to be found many wise 
provisions against forestalling and offences of this 
kind, and those laws laid the foundation of our com- 

'^^ mon 
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mon kw. That it reniain^ an oflfelice, nobody hais 
eontroverted ; tlie only question which has been made 
itt thid eatise, is whether it has been committed by the 
present Defendant. Speculation has said that the Smith's 
ffear of such an oflPence is ridiculous; and a very ^^^^ 
lefiraed man, a good writer, has said you might as 2 vol. 309. 
well fear witchcraft. I wish Dr. Adam Smith had x.a6ot<n 
lited to hear the evidence of to-day, and then he 
would have seen whether such an offence exists, and 
whether it is to be dreaded. If he had been told that 
cattle and com were brought to market, and then 
bought by a man whose purse happened to be longer 
than his neighbours, so that the poor man who walks 
the street and earns his daily bread by his daily 
labour could get none but through his hands, and 
at the price he chose to demand } that it had been 
raised 3(/., 6(/., gd.j is., 2^., and more a quarter 
on the same day ; would he have said there was 
no danger from such an oflPence ? (Here he reca- 
pitulated the evidence of the two Smiths.) We are 
obliged to hear all that witnesses have to say ; but it 
is a canticle of courts of justice that witnesses non 
numerentur sed pondereniur, they are not to be num- 
bered but weighed. It is the nature of the human 
mind, it is the perfection of the human heart, to serve 
a friend in distress ; but in doing so, a man should 
not trangtess the higher calls of religion and morality, 
the obligations of an oath. We are not monks and 
recluses, as was said in another place, but come from 
a class in society that I hope and believe gives us 
opportjunities of seeing as much of the world, and that 
has as much virtue amongst its members, as any other, 
+- o however 
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however elevated. The Defendant's interest was 
concerned in the second sale, and I cannot believe 
witnesses when they say he did not concur in it. It 
has been said that in one county, I will not name it, 
a rich man has placed his emissaries to buy up all the 
butter coming to the market : if such a fact does exist, 
and the poor of that neighbourhood cannot get the 
necessaries of life, the event of your verdict may be 
highly useful to the public (a). 

The Jury immediately found the Defendant 
guilty. 

Erskinej Garrow and Knapp^ for prosecution. 

Law and Marry at for Defendant. 

(a) See Rex v. Waddington^ i East^ 150. Waddington v. 
Bristawj 2 B, and P. 451. 



Jtf/^31,1800. 

Assizes, be- DENN, dem. WILLAN v. WALKER. 

foreHeathfJ. 

. . In an ejectment for lands in this county, brought by 

quit on landlord against tenant, it appeared that the De- 

ifjJZv^ fendant held from Lady-day, O. S. The Plaintiff 

minationof proved a notice served on the 28th September 1799, 

either from to quit at Lady-day (generally) then next.— The 

Lady-day demise was laid on the 8th April 1 800. 

old or Lady- -^ 



day new 
stile (a). 



(a) See Doe dem. Hindes v. Vince^ 2 Camh. 256. A notice to 
quit at Michaelmas generally, a good termination of a holding 
from old Michaelmas, Per Sir A. M^Donald^ C. B. 

Plumer 
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Plumer and Wigtey^ for Defendant, objected that 
this notice was not proper, for that Lady-day, with- 
out further explanation, must now be understood 
according to the present stile. 

Heath, J., said 'it was equivocal, and applicable 
either to the new or old stile, as the case might be, 
and cited Denn dem. Alstone v. Waine^ C P., 
Easter, 32 G. 3, in which it was held that a notice 
to quit at Michaelmas was good on a taking from old 
Michaelmas. 

Verdict for Plaintiff. 

Leycester and for Plaintiff. 
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WILSON V. KEARSE. 



fi - \ 



\^: t 



\ 

Tbeiigh an 1 HE Plaintiff being an infant under twetoty^yeat^ of 
h^Stwed age, contracted with the Defendant to ^irtthtedf bf 
isto^goA* him the goodwill and stodc of a public housep land 
be eoitop^ied niade a deposit of 20 L Being afterwards calledMipbn 
to ooBukto fjQ c(miplete his contract, he refused^ upea whfich >tbe 
cannot main- Defendant sold the good will, &a to wothev {mMi, 
*^^^^^^ and the Plaintiff having demanded the money .paid, 
back a de- bfought this action to recover it back. - . • ' ^n :> mh 

Ldrd K enton was of opinion that t^ou^h an -Itiflflit 
was not compelliable to complete a eoiitrttdt, ydl/^thitt 
when he had paid money under it, be e&dM >^t 
recover it back unless he could sfacyw tliM fi^aud4lid 
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been practised on bim (a). If an infant was to buy 
a thing not being necessaries, he could not be com- 
pelled to pay for it ; but having done so, he. could not 
recover back the money. 

* Garrow and Hovel for Plaintiff. 
Erskine for Defendant* 

(a) In the case oi Holmes v. Bloggy 1 J. B, Moore ^ 552, it was 
held that an infant i;oiild,^Qt(, on jiyoiding f^ lease made by him 
during his infancy, recover back a sum of money which he had 
paid as a premium in consideration of it. 



Salop Sum' 

GOUGH V. HOWARD the Younger. Xif$^^ 

i . . V Lawrence, J, 

This was an action on the case brought by the land- a tenant 
iloriagaipsj; hip tW4Pt for cutting down ^Tfi^Siplp^gfi- ^YiS^Sis 
4pg,«oi^wdpw,^w4 carrying hay,^* off tjjeianxvi^ of>lnigkiiilni 

mihjiwntiifti^'j^, mentioned a case, of ^i^fe;^&/?^./t. cmtymmtjin 

^{And^t^Wore Mr. J. Buller, tit Wimhester Sum- ,^^^ 
^lilei^^maieeif 7^^ where that Judge tookn^istanction pM^owft 03 
.jbetweie»trAiing and straw; thefottnerj <l^Kl44^,tc»ti-,^jg^^^ 
Jmonyooorse^af liiisbandihr in allrfaces* ttughb t&nbe^'*^^^"^"*«* 
used on the prdmiaes ; but the latter was ipantoot tile . >[^ b >l3cd 
t®m4iW ,9£ui^ lwd,,aqd if i?iot,ppiOTitte4^9 j^f old, ^'^^^^ 

tgmMo^Umm be.bwpgbt to mftrjKf^^aiJv ^W !W^ 

uAerefore, w there was no evidenci^ t^^t it. was j^pn- 

i,jtm^<jt<^ the custom of the country, he was of opinion 

the Defendant could not be charged by. this action 

o 3 with 
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with any damages on this account, but that the Juiy 
roust confine their damages to the other matters of 
complaint. 

The Jury accordingly found for the Plaintiff, for 
ploughing up the meadow and cutting down the trees 
only ; 

Damages \os. 
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ROWCROFT against BASSET. 

Assumpsit for goods sold, &c. 

The PlaintiflF*s demand was for provisions supplied 
to the ships Providence and Economy j of which it 
was contended that the Defendant was owner ; and 
to prove that he was so, the Plaintiff called the 
master of the ship Providence as a witness. 

His evidence was objected to by the Defendant's 
Counsel, on the ground that he was interested in the 
event of the cause ; for the Plaintiff having a three- 
fold security, viz. the ship, the owners, and the 
master, it was said that by charging the owner he 
exonerated himself. 

Le Blanc, J., thought that the captain was a good 
witness : he was liable only in respect of his contract, 

o 4 and 



Saturday^ 
Feb, <i*j. At 
Guildhall, 

In an action 
against the 
owner of a 
ship for 
goods sup - 
plied, the 
master is a 
competent 
witness to 
prove the 
ownership. 
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course of 
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ness, good 
eviilence. 
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arid not generally as master, but the owiiers were 
liable frum their character, without any extract of 
them. 

He was therefore examined. 

Two porters in the Plaintiff's house at the time 
these provisions were delivered were proved to be 
l^e»d J and upon its being also proved that they were 
^ij. the habit of delivering out goods to ships, and 
entering the delivery in a book at the time, his Lord- 
(ihip held this good evidence of the delivery of the 
provisions. 
: Verdict for Plaintiff. 



See Veahe's Eiid. 18, ante. 



Mandat/, 
March 1. 



To a bond 
of upwards 
of twenty 
years stand 
ing, was 
pleaded 
inter alia, 
payment. 



WASHINGTON and Others, Executors, 
V. BRYMliR. 



Dkbt on bond, dated 27th September 1766, for 

800/., conditioned for payment of 400/. and interest 

on the 27th September 1 767, 

Pleas, Non est Factum ; Solvit ad Dtem ; Solvit 

post Diem j a release ; and a discharge under an In- 
aniareieaae. solvent Act on 28th May 1778. 
To rebut the 

presumption of payment, nn affidavit made by Defendant, before a Master 
m Chancery, was produced, in which he ^being the son-in-law of the 
obligee) swore, that having applied to the obligee further to assist him,' 
the Tatter refused, saying that he had already had his share of the estate; 
that he might do as he pleased with what he had, as he should never call 

on him for it. Although the presumption of payment was thereby re- ■ 

butted, it was nevertheless evidence nli^o of ilic boLid having bLTii can- ^^^H 
celled or otherwise legally discharged. ^^^| 

To 
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:. To rebut the presumption of payment (arising 
from the bond being of more than twenty yearsj 
standing), the Plaintiffs produced an affidavit made by 
the Defendant on the 1st July 1800, before a Master 
in Chancery, to whom it had been referred to take 
ai^ account of the testator's personal estate, wherein 
he stated that the testator, Michael Foster^ havinjg 
three daughters, to each of whom he said he intehded ' ' ^ 



„♦ . ' ; ' ' I » I ; I 



to give a portion of 1,000/., the Defendant, Ih tlie ' -^^ ^ 

year 1764, married one of them, and received a '. 

portion of 500/., with an assurance that he intended 

to give him 500/. more at his death. That he, th6 

Defendant, being in want of money in 1 767, applied 

to the testator to assist him, who then lent him 400 /• 

on the bond in question ; and being about six years 

afterwards again in distressed circumstances, he again 

applied to the testator to assist him, who refused, 

saying that he had already had his share of his 

estate ; that he might do as he pleased with what he 

hsulf as he should never call on him for it. The 

affidavit then added that the deponent conceived that 

the testator had cancelled the bond, and that he had 

never been applied to for payment by him. 

The testator died in 1791. 

ErskinCf for the Defendant, contended that though 
this affidavit rebutted the plea of payment, it afforded 
strong evidence to presume a release by the testator. 
When a man promises to forgive his debtor, it must 
be presumed that he intended to do so by those means 
which the law points out, and as that could only be 
by a release under seal, it must be presumed that such 
release was executed. The relationship of the parties 

to 
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to each other gives the strongest reason to presume 
that it was done ; for the Defendant, relying on the 
promise of his father-in-law, could not be supposed to 
call on him to know whether he had executed a 
release or annulled the bond, as a stranger would ; 
and the circumstance of the testator never having 
called upon the Defendant for the money for twenty- 
three years together, was the strongest evidence in the 
world to show that he did not consider this as a sub- 
sisting instrument. — He mentioned The Mayor of 
Hull\. Horner. Cowp. 102. 

G ROSE, J. This bond was given by a son-in-law to 
his father-in-law, and it appears that he afterwards 
was told that payment would never be called for. He 
therefore had every reason to suppose that it was either 
cancelled or otherwise legally discharged. It is clear 
by the bond itself that it was not cancelled ; a release 
however might have been executed. 

Verdict for Defendant. 

Attorney-general and for Plaintiff. 

Erskine and Lawes for Defendant. 



PORTER 
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March 16, 

PORTER against The HUNDRED of i^,^;,^,^ 

REGLAND. SpHng 

Assizes, 

Xhis was an action against the hundred on the The party 

1 /• robbed a 

statute of Hue and Cry, to recover the value of a competent 
quantity of com taken forcibly by a mob from a barge ^"?®«^ ^^ ^ 
proceeding down a navigable river. The robbery against the 
had been committed in the absence of the Plaintiff, p^^^^^^ ^j^,-^ 
but in the presence of his servant, under whose care H^- 
the barge was. All the circumstances of the robbery 
>vere proved by the^servant, but the Plaintiff himself 
was called to prove the quantity of com put on board 
tbe barge. 

Leicester J Manly and Dauncey^ opposed his testi- 
mony, contending that he was not a competent 
witness. 

Plume}\ Williams^ Serjeant, and Abbott^ cited 
2 Boll. Abr. 685, 686, £rom BuUer^s Nisi PritcSj as 
decisive of the point. 

And Chambre, J., on the authority of that case. Bull. N.P. 
said he felt himself warranted in admitting the evi- ^,^7- See 
dence ; and, accordingly, the quantity of corn put Saund. 377, 
on board the barge was proved by the Plaintiff. no e^i2.) 

Verdict for the Plaintiff. 

See Adderley v. Hundred of QffloWf post. 

The hundred is no longer liable in cases of highway robbery 
since stat. j kS Geo.^, c. 27, which repeals the stat. of Hue 
and Cry; and no re-enactment to that effect is contained in 
7 & 8 Gtfo. 4, c. 31. 
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Gloucester 
Spring As" 
sizes, i8o2* 

Entries of 
fines levied, 
and an an- 
cient deed 
(not relating 
to the lands 
in question), 
wherein was 
contained a 
covenant for 
further as- 
surance, pro- 
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party should 
not nave to 
travel from 
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BrUtoff un- 
less to the 
castle of 
St. B. for 
the purpose 
of levying 
a fine ; evi- 
dence of re- 
putation that 
St. B* was . 
a court hav- 
ing jurisdic- 
tion to take 
the acknow- 
ledgment 
of fines. 
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GOODTITLE dem. BRAIN E and Other?, , 
against DEW and WIFE. , 

In this case, the lessor of the Plaintiff claimed ittiaer 
a fine levied by a man and his wife in the court of the 
manoy^ and^ pastle of St. Briavels, in the counijy of 
GJoticfsteri and the only question in the cause was. 
wnether this court was a court of record, and h 
lurisdiction in pleas of covenant and fines. , , 

T/0 .prqve the affirmative, many entrief; in the ^l^kft 
qC djie court, of fines levied therein, and of ACti^ms,^ 
covenant, were read ; and an ancient deed was alj^ 
produced (not relating to the land$ in queit4f|]fOf 
wherein was contained a covenant for further assura^Q^ 
provided the party should not be obliged to tr^F^ 
from the city of Bristol, unless to the castle of Saint 
BriavelSj in the county of Gloucester, for the. purppse 
of levying a fine there. It appeared that this deed 
came from among the papers of Mr. Pyrke, who in 
his lifetime was an attorney, and was assignee of 
Mr. Baron, a bankrupt, who was also an attorney, 
and dead, but it did not appear whether the posses- 
sion of the lands to which the deed related had or had 
not gone with the deed. 

Leicester, for the Plaintiff, contended that this 
deed was admissible in evidence, as reputation of the 
court having such jurisdiction as was claimed in the 
present case, on the same principle that recitals of 
deeds in the hands of strangers are admitted in evi- 
dence 
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dence to prove pedigrees or other matters of repu- 
tation. 

Pltmier objected to the evidence, and endeavoured 

to distinguish this from the case of pedi^rbfes^ &c. _ ,^.^ ^. ,, 

Thomson, B., admitted the evidence, and said that \ - ^'^'^f 
many years since Mr. Baron Perrot had refused to 

receive m evidence a sup of parchment, which wals , ■ \ JL 

^»ili b, Mj.. .).:•., ^ T -iji ji- J- '/■■■I -Jji^k •**'^^*^»' 7^" 

apparently t^wo lines of an old deed, and was said to 'i^ 'i'> "'i^' 

be lound in the shop of^a shoemaker with a v&!M\^' ^J^\ivyi loal 

auburn written on it, Mr. Svch-a-me^i measuire. M '^"' ' ^'^^ ^\ 

e t#o lines 01 the deed were contained a recital >.i; . .unc^dw 

of a descent : and when a motion was made to th^ ' : ♦niiM >:> 

^btti^ of Khig's Bench, a new trial was granted on ^i > > in(.< 

Wie ground that this evidence was improperly rejected ' ', '|;;^^^*^ 

ifll^a 'casfe depending on reputation. His Lordship >f'^ i'l* { 

^SA^ that Mr. Baron Perrof was ultimately right '^J.l^v^n\ 

diliis 'Opinion of the piece of parchment, which after- ' ■ ' "^^ 
Wd^ds tamdd ont to be a fabrication for the purpose. 

\vL the present case, the Plaintiff had a verdict, .,- ;\ .i^ 

sulikct to the opinion of the Court as to the jurisdfc- -^ •« ^^'\ =^»^^ 

tibd of this court. »v, imlifi 

j4l£ii ol noil 
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Stafford 
Spring As* 
stzeSi i8o2. 



CHARLES BOWYER ADDERLY v. HUN- 
DRED of OFFLOW NORTH. 



Action on the Black Act, to recover satisfaction for 
an injury done to the PlaintiflPs barn by some person 
having feloniously set it on fire. 



Under the 
Black Act, 
gGeo.iy 

a barn which T^® bam, at the time of the fire, was in possession 
was the pro- of the PlaintiflPs brother, Ralph Adderly, and he, at 
landlord, and a former assizes, had brought an action to recover 
the corn con- gg^jgf^jjQjj for the corn which was in it, and had 

tained , 

recovered to the amount of 200/. given by the 
statute. 



therein the 
property of 
the tenant, 
was mali- 
ciously set 
fire to and 
burnt, the 
hundred are 
liable to the 
extent of 
200/. to 
both parlies 

Notice given and made the deposition required by the Act ; but in 
by a servant ^hig deposition he stiled himself bailiff of Ralph 

of the tenant, *^ . . .7 

as such ser- Adder ly^ and said nothing about the present Plaintiff, 
^^° dn d ' ®^^®P^ ^^^> ^ft^'" mentioning the barn and corn in it 

to support 
an action by 
the landlord 
also. 



The only material witness who appeared on the 
present occasion, was a man who acted as b^liff to 
Ralph Adderly^ the tenant, and he proved that he 
gave the notice required by the x\ct of Parliament to 
the neighbours ; and within four days after the fire, 
went before Lord Vernon^ a magistrate for the county, 



it 



ti 



to have been burnt, he added, " that the said barn 
" is the property of Charles Bowyer Adderly^ esq. 
and the said corn the property of Ralph Ad- 
derhfy esq.,** and then specified the value of each. 

JerviSf for the Defendants, contended that under 
this Act of Parliament, only one sum of 200/. could 
be recovered for injuries occasioned by the same 
felony, though happening to different persons. The 

object 
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bbject of the Act, he said, was to make the hundred 
answerable to the amount of 200/. only, and if two 
persons were injured, they might share it between 
them ; whereas, if each person who was injured by 
the felonious act, for not discovering the authors of 
which the hundred was to be punished to the amount 
of 200/., was at liberty to maintain a separate action, 
in cases where many different people were severally 
injured, the hundred might be charged to a very 
large amount. Secondly, he contended that the Act 
of Parliament requiring that the notice and deposition 
should be given by the person injured, or his or their 
servant or servants ; this provision of the Act had not 
been complied with, for the witness had acted merely 
as the servant of Ralph Adderly. 

Thomson, B., said that each person injured was 
clearly entitled to recover to the amount of 200/. ; 
and as to the other point, the words of the Act were 
decisive. The Act required the notice and examina- 
tion to be by the person injured, or his or their servant 
or servants that had the care of his or their houses^ &c. 
The landlord could not by possibility have any person 
to take care of the buildings but the tenant and his 
servants ; and therefore, though the witness did not, 
in his examination before the magistrate, expressly 
call himself the servant of the landlord, yet he was 
clearly giving notice of the whole injury, and must 
therefore be considered as acting for every person 
injured by the fire. 

Verdict for Plaintiff, damages 1 20 /. {a). 

(a) In a case which came before the Court of King's Bench in 
Hilary Term 9 & 10 Geo. 4, where an action had been brought 

by 
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by a reversioner against tlie hundred, to recover compensation 
under this statute for a loss sustained by fire, four objections 
were taken against the Plaintiff's capability of maintaining the 
action : First, That he was the reversioner, and that the statute 
was applicable only to the visible owner and occupier of the 
premises ; the case of Purhis v. Hundred of Godley^ 3 B. and C, 
which was an action founded on the Riot Act, was cited ; and it 
was said there, that in order to maintain the action there must ap- 
pear to be malice towards the Plaintiff; malice must be presumed 
to be against the tenant, if against any body. Second point 
resolved itself into the question, whether the two days within 
which notice is to be given are to be reckoned inclusive or ex- 
clusive. Third point, whether, supposing the reversioner may 
maintain the action, it was sufficient that he submitted to the 
examination required. The statute did not require also that the 
servants in possession should take the oath and submit to be 
examined. See Rolfe v. Hundred of EUham^ 1 M. and M. 185. 
Fourthly, It appeared that the Plaintiff had some suspicions as 
to who the party was who set fire to the premises ; he did not 
state those suspicions to the magistrate, but swore generally 
that he did not knoto the person ; it was objected that he ought 
to have disclosed his suspicions. The Court took time to con- 
sider. 

The Black Act, 9 Geo. 1, c. 22, as well as the statute of Hue 
and Cry and the Riot Act, is repealed by statute 7 & 8 Geo, 4, 
c. <27, and no re-enactment is made by which the hundred is 
chargeable in cases of robbery or of malicious mischief com- 
mitted by individuals not riotously. But by 7 & 8 Geo. 4, c. 31, 
s. 2, it is enacted, *^ That if any church or chapel, or any chapel 
*' for the religious worship of persons dissenting from the united 
^' Church of England and Ireland, duly registered or recorded, 
** or any house, stable, coach-house, outhouse, warehouse, 
" office, shop, mill, malthouse, hop-oast^ bam or granary, or any 
'* building or erection used in carrying on any trade Or manu- 
*' facture or branch thereof, or any machinery, whether fixed 
** or moveable, prepared for or employed in any manufacture 
" or branch thereof, or any steam engine or other engine 
*^ for sinking, draining or working any mine, or any staith 
" building or erection used in conducting the business of any 

" mine, 
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^ nine, or any bridge, waggon-way or trank for carrying mina^^ 
^' rals from any miae, shall be feloniously demolished, pulled 
*^ down or destroyed, wholly or in part, by any persons riotouriy 
^* and tumoltaoasly asseimbled togelhei^, in every such t^aseihe 
^^ jidii^itants of the hundred, wapentake, ward or other distriat 
*' in the nature of a hundred, by whatever name it shall be de*t 
** nominated, in which any of the said offences shaU be com*' 
*^ mitted, shall be liable to yield full compensation to the per^ 

son or persons damnified by the offence, not only for the 

damage done to any of the subjects hereilibefore enumerated^ 
^' but also for any damage which may at the same time be done** 

by any such offenders to any fixture, furniture or goods what*-' 

soever in any such church,** &c. 

By section 3. it is provided, ** That no action or summaiy 
*^ proceeding as thereinafter mentioned shall be maintainable by 
^' virtue of that Act, unless the person or persons damnified, or 
** such of them as shall have knowledge of the circumstances 6t 
** the offence, or the servant or servants who had the care of the^ 
** proper^ damnified, shall within seven days after the commisr 
'' sion of the offence go before some justice of the peace resid- 
'^ ing near and having jurisdiction over the place where the 
**• offence shall have been committed, and shall state the names 
** of the offenders, if known, and submit to the examination of 
*^ such justice touching the circumstances of such offence, and 
^ enter into recognizance to prosecute," &c. 

The action must be commenced within three calendar months. 
Sect. 3. 
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At West- 
minster. 

If a tenant 
quit with- 
out any in- 
tention of 
returning, 
the landlord 
may enter 
without 
bringing 
ejectment. 
See Turner 
V. Meymottj 
1 Bing. 158. 
WUdbore v. 
Rainforth, 
SB.axidC.6y 
and post. 
Fox T. Oak- 
ley and 
Others. 



LACEY against LEAR and Another. 

Trespass fcH* breaking and entering Plaintiff's house^ 
and seizing and converting his goods. 

The Plaintiff held a house of the Defendants as 
tenant from year to year, and carried on the trade of 
a pastry-cook and mnffin-maker therein. Previous to 
Christinas last, the Defendants gave the Plaintiff 
notice to quit at Midsummer next, and on the 6th of 
Janicart/y there being half a year's rent due, and the 
Plaintiff himself being then gone, the Plaintiff's wife 
and children left the premises, taking with them the 
stove on which they made muffins, and all their goods, 
except a show-glass, a broken bedstead, and a broken 
chair. The house remaining shut up about a fortnight, 
the tax-gatherer, at the request, as it appeared, of the 
Defendants, broke open the door, with the assistance of 
a constable, and distrained for 4^. 6d. land-tax; the 
Defendants then took possession of the house and let 

it 
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it to another tenant, to whom they sold the show- 
glass for 18^. Rent was at this time due to them, but 
<^ey made no distress, nor gave any notice under the 
statutes. 

Lord Alvanley said, that as to the breaking 
and entering the house, it was a mere question for 
the Jury to say whether at the time the Plaintiff's 
family so quitted the house, there was any animus 
revertendi on his part. That when a tenant kept 
possession of a house, and left it only for a temporary 
purpose, the landlord certainly could not take pos- 
session ; but if he wholly abandon his house without 
any intention of returning, the landlord is not obli^d 
to see his house fall to pieces for want of due care 
being taken of it, but may, if he can peaceably do so, 
take possession of it (a). That the circumstance of 
the Plaintiff's family having taken away the utensil by 
which they earned their living, strongly indicated an 
intention not to return ; and if the Jury was of that 
opinion, the treis^ass, as far as it consisted in breaking 
and entering the house, was not made out, but that 
the Defendants had acted irregularly in seizing and 
selling without notice the goods which they found in 
the house, and as to that, the Plaintiff must have a 
verdict. 

Verdict for Plaintiff, lis. damages. 

Best and Reader for Plaintiff. 

Shepperd for Defendants* 

(a) If illegal force be used, an indictment lies. Turner 
V. Mei/moU, 1 Bing, 158. Janet v. Costar, 7 T. R. 431. 
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ALLINGTON v. BEARCROFT, Administrator. 



At West- 
mnster. 

A person 
who will be 
entitled to 
a distributive 
share of the 
intestate's 
property is 
an incompe- 
tent witness 
for the ad- 
ministrator, 
in an action 
brought 
against him 
as such (a). 



Assumpsit on an attorney's bill for business done for 
the intestate. 

/. Bearcrqflf a brother of the Defendant, being 
called as a witness on his behalf, Garrow, for the 
Plaintiff, objected to his evidence^ because, being 
entitled to a distributive share of the intestate's estate, 
he was interested to increase the fund. Another 
witness was called, and in the mean time a release 
prepared on a 25 ^. stamp, whereby the witness released 
to the Defendant, administrator of 2T jB., deceased, 
all actions, demands, &c« which he then had, &c. 
against Defendant, administrator as aforesaid. 

On this release being produced, Garrow took two 
objections : 1 st, that this being a release of a distri- 
butive share of a personal estate, was subject to a 
stamp ad "valorem of such share ; 2ndly, that in point 
of form it was not sufficient, for there was no release 
of the estate of the intestate, nor of the Defendant as 
administrator, but it was merely to him, adminis- 
trator, &c., which was only matter of description. 
This could not be pleaded as a release to an adminis- 
trator de bonis non^ if such an administrator should be 
appointed after the decease of the present Plaintiff. 

(a) So a creditor of a deceased person is not a competent 
witness for the executor or administrator to increase the estate. 
Craig V. Cundell, 1 Camp. 381. But a paid legatee is a compe- 
tent witness, in. absence of any proof that there is no t)ther 
estate sufficient to pay the demands of creditors. 1 R. and 
M. 32. 

Erskine^ 



AFTER EASTER TERM, 43 GEQRGE HI. 21» 

Erskiney for the Plaintiff, answered that the stamp 
on legacies could never extend to such a case as the 
present, for it would be impossible to ascertain what 
stamp was necessary, the amount of the distributive 
share being wholly unknown ; 2dly, that the witness 
being the son of the intestate, the duty did not attach 
on him: as to the other objection, it was a mere 
quibble on the words ; for if A. JB., administrator of 
C. D.y is released, it never could be contended that he 
was not released as administrator, for there could be 
no other reasons for so describing him in the deed. 

Lord Ellenbgrgugh said he thought that, though^ 
not formally expressed, the release must in substance 
be considered as a release of all claims, which the wit- 
ness had on the Defendant in the character of admi- 
nistrator ; but as to the stamp, his Lordship at first 
inclined to think it a good objection, for it is a release 
of distributive share, and therefore within the Act ; 
whether the son was wholly exempt from the opera- 
tion of the Act (i), or only partially, he could not recol- 
lect, and therefore would receive the witness, subject, 
to the opinion of the Court, if the Defendant obtained- 
a verdict on his evidence. 

The Jury found a verdict for' the Plaintiff; 

(6) By Stat. 23 Geo, 3, c. 58, s. 2, the wife, child or grand? 
child of a testator or intestate were exempt from the payment 
of any duty ; but now by stat. 55 Geo. 3, c. 184, 3 M. p. 3, a le- 
gacy given or devolving to or for the benefit of any child of the 
deceased, or any descendant of any child of the deceased, or 
the father or mother or any lineal ancestor of the deceased, i> 
liable to a duty to the amount or value thereof, if above 20/.,^ 
of 1 /. per cent. 

r 3 H)X 
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5l!fo£l' FOX V. OAKLEY and Others. 

Shretosbur^, 

Whereapau- 1 RESPASS for breaking and enterii^ Plaintiff's house 
Into a cot- ^^^ gai'den, and expelling him therefrom j also for 
tage by an assault and f^se imprisonment. 

parish offi- 
cers, he may Plea, general issue. 

be turned « ^ i tm • •jv 

out without About eight years before the trespass, the riaintiflr 
ejectment(fl). ^^g p^j. j^j^ ^j^^ cottige in question by the parish 

See aniCf /** /• i • t • • -ii 

Lacei/ V. omcers of StapletoTif and contmued m possession tiil 
^herT^nd *^^ *™^ ^ trespass. He paid no rent, and at 

in note, timeS 

(a) By statute 59 Geo, 3, c. 12, s. 24, after reciting " that 
** difficulties have arisen, and considerable expenses have some- 
*^ times been incurredi by reason of the refusal of persons who 
*^ have been permitted to occupy, or who have intruded thefia- 
'^ selves into parish or town-houses, or other tenements or 
*^ dwellings built or provided for the habitation of the poor, or 
*^ otherwise belonging to such parishes, to deliver up the po»- 
'^ session of such houses, tenements or dwellings when thereto 
^ required," it is enacted, ^* That if any person who shall have 
^ been permitted to occupy any parish or town-house, or any 
** other tenement or dwelling belonging thereto, or provided by 
*^ or at the charge of any parish for the habitation of the poor 
** thereof, or who shall have unlawfully intruded himself or 
*^ herself into any such house, &c. shall refuse or neglect to 
** quit the same, and deliver up the possession thereof to the 
'' churchwardens and overseers of the poor of any such parish, 
** within one month after notice and demand in writing for that 
** purpose, signed by such churchwarden, &c. shall have been 
** delivered to the person in possession, or in his or her absence 
'< affixed on some notorious part of the premises, it shall be 
*' lawful for any two of his Majesty's justices of the peace, upon 
** complaint to them made by one or more of the church- 

'^ wardens. 
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• 

times received relief from the parish, but cropped the • 
garden, kc. at his own expence. The officers wish- 
ing to remove the Plaintiff into another cottage, 
communicated such wish to him ; but he having 
peremptorily refused to quit it, two of the Defendants 
being parish-officers, and another, a constable, went 
with several other persons to the PlaintifPs house 
armed with a mattock, hammers, &c. 

When they arrived at the house, the Plaintiff was* 
gone out to work, and on their demanding entrance, 
the Plaintiff's wife refused to admit them and bar- 
ricaded the door, wHich they broke open, and forced 
the wife and children out of doors. The Plaiijtiff^ 
then came home armed with a pitchfork, and threat- 
ened the Defendants. His daughter struck one of 
them with a pair of tongs .with considerable violence. 
Upon this, the Defendants tied the Plaintiff's arms and 
legs with cords, until they removed some of the goods 
out of the cottage. His daughter cut the cords, and 

^* wardens, &c. to issue their summons to the person against 
<< whom such complaint shall be made/' &c. And such justices 
are by that Act " empowered and required, upon the appearance 
*' of the defendant, or upon proof on oath that such summons 
**" hath been delivered," &c. as thereby directed, *^ to proceed to 
** hear and determine the matter of such complaint ; and If they 
'^ shall find and adjudge the same to be true, then by warrant 
'^ under their hands and seals to cause possession of the pre- 
** mises in question to be delivered to the churchwardens, &c. or 
" to some of them.''-*- But where a pauper who had been per- 
mitted to occupy a parish house went away frcHn home, it was 
held that the overseers might lawfully enter and resume pos- 
session without giving any notice to quit, and were not bound 
to pursue the method pointed out by the above statute^ 
Wildbore v. Rainforth and Another ^ 8 B, and C. 4. 

p 4 the 
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* the Plaintiff again resisted them with great violence ; 
they then tied him again, and removed all the goods 
to another cottage which they had provided for him, 
and then released him ; they afterwards put a padlock 
on the door, and the Plaintiff had never afterwards 
possession. 

Le Blanc, J., said that, as to the expulsion from 
the house and garden, it did not amount to a trespass r 
when parish officers put a pauper into possession of a 
room or cottage, he gains no interest in it ; he is not 
even tenant at will, but the parish officers still have 
the legal possession, and whether he continues for a 
month or twenty years, they may turn him out when- 
ever they please ; having the possession, they need 
not resort to an ejectment, as a landlord must before 
he can eject a tenant. As to the assault and imprison- 
ment, he thought it could not be justified on the 
general issue; they should have pleaded that they 
went to take possession of the house ; that the Plain- 
tiff resisted them, and that they did no more than 
necessary. The Jury must therefore, in all events, 
give damages for the injury to the person ; and if they 
thought that more trespass had been committed than 
was absolutely necessary, that also should form a part 
of their consideration. 

The Jury found for Plaintiff, damages 40 5., de- 
claring that they thought the trespass excessive. 

N. B. Neither the Judge nor Defendants Counsel 
21 Jac. 1, appeared to be aware of the statute Jac. 1,. which 

enables parish officers to give every thing in evidence 
under the general issue* 

The Judge determined, on the other point, that 

the 
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the trespass to the house might be justified in evidence 
on the general issue, as amounting to liberum tene* 
mentum. 



BEVANS against REYNOLDS and Others, cuit, 180a— 

Staffi>rd. 

Trespass for breaking and entering close. — Plea, a Judge will 
general issue. not certify 

^ a wilful tres- 

The Plaintiff proved a trespass committed by all pa«s, unless 
the Defendants coursing in the close mentioned in proof of per. 
the declaration, and also proved a general notice, ^»aJ notice, 
signed by the Plaintiff and several other persons, to 
all persons not to hunt or trespass within their re- 
spective lands. It was further proved that this notice 
had been twice published in the Stafford newspaper, 
and copies stuck on the Maypole turnpike-gate, a 
blacksmith's shop in Gnosal ; that one of the De- 
fendants lived within three hundred yards, another 
about two hundred yards, and a third about four 
miles from the places where the notice was so stuck 
up. — This was all the evidence of notice to them. 

Lawiience, J., left the question of damages only 
to the Jury ; and on their finding 6d. damages, and 
application being made to him by the Plaintifi's Counsel 
to certify that the trespass was wilful and malicious, 
he refused to grant any certificate, saying that there Under stat 
was no evidence of personal notice to the Defendants, ^^ ^ ^ ^' f ' 

or 
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or that they knew of the notices so stuck up, and 
therefore that he was not obliged to certify {a). 

(a) If there is proof of notice, according to the case of 
Reynolds and Edwards^ 6 T. it. 1 1^ the Judge is bound to certify ; 
but from the case of Good y. Watkiruy 4 E, 479, it appears to be 
amatter of discretion in the Judge. 
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MONROE V. TWISLETON. 

At GuOdhaU. 

Assumpsit for the board and lodging of an infant Where man 
child of the Defendant. divorced by 

To prove the contract, the Plaintiff called Mrs. i^^^^^l 
Sandon^ who, at the time of making it, was the wife ^^ ^ not 
of the Defendant, but had since been divorced from prove a con- 
him by an Act of Parliament, and was married again. }^^ ™?^® 

^ ^^ by her hus- 

Cockle. S. objected to her competence. Best, S., ^?^^ P""®; 

, , vious to the 

and PeakCj contended that she was an admissible divorce, 
witness. It is true a wife cannot, while she remains 
so, be a witness either for or against her husband : 
not for him, because she has an interest to support 
his cause \ nor against him, because the policy of 
marriage is to create a unity of interest and affection. 
When two persons are placed in the situation of man 
and wife, the law precludes every inquiry from either, 
which might break in upon the comfort and happi- 
ness 
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ness of the married state, and therefore it will not 
suffer one to give evidence which may affect the 
other, because such evidence might, as Lord Hale 
expresses it, ^^ create implacable quarrels and dis- 
" sensions between them." This lady, therefore, 
could clearly not have been a witness during the 
marriage, but the reason why she would then have 
been incompetent no longer exists. Tlie bond of 
marriage is broken and at an end, the persons are in 
the same situation as if it had never existed, and the 
policy of the law no longer requires that terms of 
amity and friendship should subsist between them 
any more than between utter strangers. In deter- 
mining on the competence of witnesses, the Court is 
not to look to their situation at the time the fact 
happened to which they testify, but at the time they 
come to give evidence. If now competent, her situa- 
tion at that time can make no difference : and such 
was the opinion of the Court of King's Bench in 
1 JffMrr.417. IVyndham v. Chetwynd^ where witnesses interested in 

a will at the time of subscription, but whose interest 
was removed at the time of giving testimony, were 
held competent. It is true that there were doubts 
of the propriety of the decision in that case, but an 
Act of Parliament afterwards passed to the same effect* 
It is no objection to say that a witness was interested 
or infamous at the time of the transaction, if his in« 
terest or infamy has been since removed. 

Lord Alvanley. To prove any fact arising after 
the divorce this lady is a competent witness, but not 
to prove a contract or any thing else which happened 
during the coverture. She was at that time bound to 
secrecy ; what she did might be in consequence of 

the 
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the trust and confidence reposed in her by her bus* 
band ^ and miserable indeed would the condition of 
a husband be, if, when a woman is divorced from him, 
perhaps for her own misconduct, all the occurrences 
of his life, entrusted to her while the most perfect 
and unbounded confidence existed between them, 
should be divulged in a court of justice. If she 
might be a witness in a civil proceeding, she might 
equally be so in a criminal prosecution ; and it never 
shall be endured that the confidence which the law 
has created while the parties remained in the most 
intimate of all relations, shall be broken whenever, by 
the misconduct of one party (for misconduct alone 
can have that efiect), the relation has been dis- 
solved (a). 

The Plaintiff called other witnesses, and obtained 
a verdict. 

(a) In Campbell v. TfnmUaOf 1 Pricey Si, it is said to have 
been doubted whether a woman who has cohabited with a maii„ 
but is not his wife, ia competent as a witness either for or against 
him* See also Phillips's EvicU And Besty C. J., acting upon 
the case above cited/ had held at Nisi Prius, that where a woman 
had passed by the name of the man with whom she was living 
and appeared in the world as his wife, she was incompetent as 
a witness. But the Court of Common Pleas, concurrente 
Bestf C« J.y afterwards ruled that she was competent, and that 
the fact of her being his mistress went only to her credibility. 
Batthem v. GaUndOf 4 Bing. 610. 
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Thursday^ 
Feb. 17. 

A witness 
was asked 
whether he 
had not 
been im- 
prisoned on 
a conviction 
for forging 
coal-meters 
certificates : 
held not 
bound to 
answer. 
Q^i tarn. 
King V. 
Edwards^ 
4 T. 21.4409 
quod apparet 
contra. 



MILLMAN V. TUCKER- 

Assumpsit on a warranty that a barge bought by 
the Plaintiff of the Defendant would continue sound 
two years, accidents excepted. 

A man of the name of WiUiam Perry was called 
as a witness for the Plaintiff. 

Erskine^ for the Defendant, on cross-examination, 
asked him if he had been imprisoned on a conviction 
^ for forging coal-meters certificates.'' 

Lord Ellenborough told the witness that he 
was not bound to answer the question, but that he 
might answer it if he pleased. He refused to answer 
it ; and the cause depending solely on the evidence 
of this witness, — 

Lord Ellenborough observed to the Jury, that 
he had told the witness he was not bound to answer 

the 
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the question, because by law he was not bound to 
do so ; and that if the witness chose to avail himself 
of that protection which the law gave him, he was 
not thereby at all discredited ; and that he hunself 
should, had he been asked sudi a questicm, have 
refused to give an answer, for the sake of the justice <^ 
the country, and to prevent such an examination {a). 

The Jury found a verdict for the Plaintiff; upon 
which 

Erskine said he should tender a bill of exceptions. 
EGs exceptions were two : i st, that the witness had 
been protected from answering a legal and proper 
question ; 2nd, that his Lordship had told the Jury 
that he ought not to be at dl discredited by Ins 
refusal to answer ; whereas, whether it did go to his 
credit or not, ought to have been lefl to the Jury 
upon the whole circumstances attending his refusal 
and demeanour, aad that they should not have been 
told that, without any consideration of those circum- 
stances, he deserved full credit (J>). 

(a) Abhott^ L. C. J., in the case of Rou v. Bldkemortf 
IL and M. 383, upon the Counsel for the Defendant putting 
it to the Jury to draw an inference as to the truth of the 
fiict to which a witness for the Plaintiff was asked, and relbsed 
to answer, interposed, and said ** diat no such infensnce ought 
^ to be drawn ; that there was an end of the protection of a 
^ witness, if a demurrer to the question were to be taken as an 
** admission of the fkct inquired into*^ 

(6) Whether a witness is bound to answer a question to a fact 
which may tend to disgrace him in the eyes of the world, put 
to him for the purpose of discrediting him, has long been vexaia 
questio^ and one upon which to this day there has been no 
direct or solemn decisioD, but has existed among the most 
eminent Judges a great diversity of opinion. The opmion 

of 
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of Chief Justice Trt^^ in CoMt Case^ 4 State Trials^ 74^ ; 
SaUc* 153; appears clearly to have been, that although a 
witness might be asked a question as to a fact which might 
afiect his credit, and render him infamous, yet that he was not 
bound to answer. This certainly cannot be consldeteJ a^ d^i- 
sion upon the point, it being, as far as regards the protection of 
such a witness, extra-judicial ; neither is it cited as^uch ; to ay 
the least of it, it is the opinion of a great Judge, and as such worthy 
of some attention. An inference may be drawn from ex[)re^»on8 
which fell from Lord Hardanche in Lord L&oafs Cin?, §yS/^¥ 
Trialsy 670, that his opinion was contrary to that of €• J* Trti^nii 
but it is to be observed, that it is merely l^ mSj^f&a/fe $f^ 
one can collect from that case what really was the pojnion of 
Lord Hardtoicke on this point. The question did not arise in 
the case, and the expressions from which such iin'wetek&t 
must be drawn were made use of in the c^rs^ 'tit ptfuMh^^ikS 
to the Lordt the legal mode of proceeding in the ^i(fUkiinfUJi^ of 
a witness upon the voir dire. He says: '^ After the, W^^ijte 
*\ sworn in chief, the party who produces him asks him such 
^^ questions as he may think proper; after which the other 
*^ party is at liberty to cross-examine him either to the Ha^dSm 
** of fact concerning which he has been examined, or any otkit 
^* matter whatsoever to impeadi his etedit or vseaken his testffnff^ 
*^ PROVIDED the questions that are asked are suph.as Uie ^)aw 
*^ allows/' In the case of Rex v. Lewis ^ 4 Esp, 295, Lord 
Ellenborough interfered, upon a witness being asked, upon 
cross-examination, if he had not been in theliouse df coMiiiifotf. 
tiappearsybowever, that his Lordship di4i]pot'^iYfy#;f^j^j$^n- 
f#$iity i«^th that rule. Mr. 5/ar^cjfp.i^.ca^^^^|r^ 
p^j^4^^,.(pX in which ^is Lorfl^hip not only permitted sud^ 
a question to be asked, but compelled tne witness to ^swer it. 
Lord AhariUif, in the case of M^Bfid&^.M'Btti^, i^.^^ 
ihterposed in fevour of awitnessi on herbeiof* aske^^sriifliMfr 
she Hved in a state of iccpcttbinage ^itlu^e TSfl^fif^ J^fgg^is^ 
at all events clear, that if a witness be asked any ^uestjion j|a to 
a collateral fact, his answer, whatever it may be, mustl^ taken, 
and cmnnot be contradicted. See l^er v. Rudge^^il liQ^ises 
there cited. ; .* * ffi/j^, 

LONGFELLOW 
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LONGFELLOW against WILLIAMS, Bart. f^-^^. 

sizes f 1804. 

Assumpsit. That Defendant's son being indebted Although 
to the Plaintiff in the sum of 1,400/. on a judgment onT^nsi- 
obtained by PlaintiflF against him, Defendant, in con- deration not 

, to sue out 

sideration of Plaintiff's forbearing to sue out execu- execution on 
tion ^inst his son, promised to pay him the allow- a judgment^ 
ance which he had before made his son, viz. 200/, ther, beat 
per annum, for three years after his son's death, in tenement 
case he so long survived. by parol, if it 

; be after- 
The Defendant was in the habit of remitting this wards ac- 

allowance to his son through the hands of a friend j in^^rftlql^to 
and just after the death of his son, he wrote several a third party, 
letters to that friend, in one of which he inclosed the within stat, 
usual quarterly allowance, and desired him, as his ^9 ^^''' ^» 
son was now no more, to pay it to the Plaintiff, and 
tell him it was in part of the money lie had promised 
to pay him, stating in his letter the particulars of his 
promise, and that he had saved his son from a gaol. 

Datmcey^ for die Defendant, objected that this did 
not take the case out of the statute of frauds. The 
original promise to the Plaintiff was merely verbal, 
and that being void by the statute, could not be made 
binding by any subsequent acknowledgment made to 
a third, though that acknowledgment should be in 
writing. 

Lawrence, J. said, the statute of frauds requires 
some note or memorandum in writing; such note 
exists in the present case : the agreement is fully 

Q proved 
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proved by it, and therefore the promise, though ori- 
ginally by parol, is not within the statute. 

Verdict for Plaintiff. 

fViUiamSf Serg., and Abbott^ for the Plaintiff. • ' 



I / 



-fc*^ 



4 », / . 



I 



H I fit I ill 



»l > 



■ ?Tir;q 



Gloucester 
Summer As' 
sizesy 1804. 

If a husband 
educate his 
wife's child 
by a former 
husband, he 
cannot re- 
cover com- 
pensation 
from such 
child when 
it comes of 
age. 

See Tubb 
V. Harnsofif 
4T.R. iiS. 
Cooper V. 
Martin, 
4 E. 76. 
StoTiey.Carr, 
3 Esp. 1. 



PELLY, Clerk t;. RAWLINS and Wife. 



>t: 



1^ t i.O. 



Assumpsit for the board, maintenance, tod efcl^ilfti- 
tion of Mrs. Rawlins^ before her marriage. ' *"' 

r 

Mrs. Rawlins was the daughter of a gentleman of 
the name of Creswick^ who died, leaving a wi4pw" 
and three children, viz., herself, another daiighiier, 
and a son. He was at that time seised of a freehdla 
estate of between 300/. and 400/. a year, which was 
settled on his son, and having no personal property, 
his daughters were left entirely unprovided for. Ilie 
daughters were, at the time of his death, of very 
tender years, the eldest being about six, and Mrs. Ri 
not three years of age. Some little time after Mr. 
Creswick^s death, the Plaintiff married his widoWj 
and educated the children as his own. Hie son lived 
for several years after this, and till the education of 
the daughters was completed: upon his death the 
estate* came to the daughters as his co-heirs. TEl 
had, from the time of his leaving school, lived wil 
him, as part of his family, from whence Mrs. Rcfimns, 
married, and the other sister, upon her brbther^s death^ 
returned to the bouse of the Plaintiff, and ajErreea to 

pay 
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pay a yearly sum for her board in future, atid 600 /I 
by way of compentotion to the Plaintiff for the tron^ 
ble and expense he had been at in her education. 
Mrs. Rawlins was but nineteen when she married^ 
so that she had never made any binding promise. . 

Lawrence, J. left the case to the Jury, with 
directions to consider whether the Plaintiff, at the time 
he began to provide foif these children, expected to be 
paid for it at a future time, or whether he was not 
acting as every moral man who married a woman 
having children by her former husband would act ; 
namely, taking care of those whose interests must be 
most dear to the woman he had chosen for his wife. 
A man who married a widow with children, whe- 
ther he had fortune or no fortune with her, was not 
liable to provide for her children. As a moral man 
it might be expected from him, but the law would 
not enforce it. The circumstances of this case strongly 
showed that Mr. Pelli/ acted from the impulse of his 
moral fedings, and not from the expectation of being 
repaid. These children had then no fortune, nor 
any certain expectation of having one at a future time. 
If he could recover now they had a fortune, he might 
have equally maintained an action, though they had 
none, and such -a doctrine, instead of protecting in- 
fants, would be productive of their ruin. A kind 
father-in-law might expend money for the education 
of his wife's child, for which his executoris migh^ 
afterwards consign that child to a prison. It is a 
strong circumstance in this case, that after these young 
ladies came, to their brother's fortune, the parties for 
the first time began to talk dbout remuneration ; no- 
thing of the kind was mentioned before, and there- 

Q 2 fore 
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fote it was reasonable to suppose that it was never 
C0Btemf>lated by Mr. Pelly. If not, that which was 
alyfirst intended as a gratuity, could not be afterwards 
C<niv^ed into a debt. ^ 

Verdict for the Defendant. 
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REX V. YOUNG. 



Worcester 
Spring As* 
sizeSy i8o5y 
before Le 
nlanCy «/• 

Where there 1 ftE prisoner was indicted for forging a bm of 
an indict- eitchange, purporting to be drawn by Thomas Short' 
ment ^or housCy and to be on Messrs. Walker and BecJc^ Ttsh- 
aei^piince ' street Hillf London. There were also counts on the 

and mdorse- 

menty the prosecutor is not driven to elect on which he will proceed (a). 
The supposed indorser of a forged bill is incompetent to prove the for- 
gery of the indorsement; and where such bill was indorsed by the pri- 
soner, and delivered by him to the prosecutor, no consideration having 
passed from the latter to the former, a release by the prosecutor is in- 
effectual to make such indorser competent ; for the properly of the bUl 
still remained in the prisoner (5). 

(a) Although a prosecutor cannot charge a defendant with 
different felonies, he may charge the same felony in different 
ways in several counts, in order to meet the facts of the case« 
Archbdd. Crim. Law, citing a B. and P. 508. If objection be 
made before the Defendant has pleaded, or the Jury are diarged, 
that the indictment contains distinct charges, the Judge, in his 
discretion, may qua^ the indictment ; or if it be not discovered 
until after the Jury are charged, the Judge may put the prose- 
cutor to his election on which charge he will proceed ; 3 T. fi. 
106; but it is no objection in arrest of judgment. 3T. £.98* 
Archbdd. Cr. LatOf 32. 

(b) In respect of the persons who may be witnesses in cases of 
forgery, it should be well observed, says Mr, Leigh Russel on 
Crimes, 2 vol. 374, as an established point, that a party by whomi 

' the 
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forgery of the acceptances, and of the indorsement by 
Edward Corn^ to whom it was made payaUe, tand* 
cpunts with similar variations foo: uttering the ^bill^&e* 

At the outset, Abbott^ for the prisoner, ptessed' 
that the prosecutor might make his election as- ta 
which of these offences he would proceed upon; say- 
ing that the forgery of the bill, the acceptance, and 
the indorsement, were treated as, and in feet were 
separate offences, and that the prisoner ought not to 
be harassed with these several charges on the same 
trial. But V,...u^\a 

Le Blanc, J. said that the rule only^ was, that|l , .^ ,, ,,31(7/ 
prosecutor should not be permitted to give in evidence '' 
seveiial distinct offences, involving different transac* 
tipns J and referred to Thomas'^ case, where several 3 B.ji^g^ 

the instrument puiports to be made is not admitted to proi« i& ' : - yr^-m^ 

forged, if in case of its being genuine he would either be liable '^'\' ^'^ ^ 

to be stied upon ot be deprived by it of a legal claim against .^ V-^ 

Another. See the cases, 2 RusseU, 375. 379. These cases have : r-^bt? 

been considered as an anomaly in law of evidence^ but so wefl ' ' --^ ' 

established that Judges would not venture to break in U(M)n 

it, Phillips on Evid.Q^ Peake^ 143. But now, by statute 

9 Geo. 4, c. 32, secu 2> it is enacted, '' That on any proseeution 

'' by indictment or information, either at common law or by^ 

^' virtue of any statute, against any person for forging any deed^ 

^ .writing, instrument or other matter whatsoever, or^ for uUarini^ 

<f or disppsing of any de^d, writuqig qr ptJbi/^ mat^ irbataofvcrri' 

<<, knoiYinj; t)ie stofie to be forge4i, or. for being accessory ^befioopb 

^ or after th^ fact to any such offence, if the ^ame be a. ftlpoy ;r 

^ f>r fbir aiding, abettipg or counsellii^g..t])ie .c^ommitoi^ /of any. 

^^ ^ucb offence, if ^ same be a misdemeanor; n» person shall be 

^ deemed to ibe an incompetent witness in support of any sacb* 

*^ prosecution by reason of any interest which such person may 

^^ have or be supposed to have in respect of suqh deed, writings 

^' instrument or other matter." . . 

Q 3 offences 
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offences connected with each other were given nt 
evidence on the same, indictment. 

The fact of uttering, as it appeared in evidence 
(for there was no proof of the forgery by the prisoner), 
was that the prisoner came to the shop of the pro^ 
secutors, Leigh and Co., glovers, in TVorcester, for 
the purpose of bupng a quantity of gloires to send, 
as he said, to America. He said his name was Youngs 
and gave a card (Yates and Youngs ship-agents, 
Liverpool) ; and saying that he had the bill in ques- 
tion, and that the drawer and indorser lived at 
Birmingham^ he asked the prosecutor if he knew 
them. Being answered in the negative, he showed 
the bill, and desired the proi^ecutor to have the glovea 
ready as soon as possible the next day, $m the ship 
was about to sail. He was to drink tea with the pro- 
secutor that evening, and came rather later than the 
appointed time, when it was agreed he should have 
the gloves by three o'clock the next day } and h^ 
left the bill with the prosecutor, and told him the 
public house at which he (the prisoner) was, at WoT" 
cester. The prosecutor having the next morning 
received intimation that the bill was a forgery, sent 
it over to Birmingham for the inspection of the sup-* 
posed drawer and indorser, and his suspicion beings 
confirmed by them, he, in company with a witness, 
Went to the prisoner at the place where he had said 
he was, who, not suspecting that he was discovered,, 
indorsed the bill in the names of Yates and YQungf 
and delivered it to the prosecutor, upon which he 
was immediately apprehended. 

To prove the forgery of th^ indoysemeiit, Ed'ward 

Corn, 
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Com^ the supposed indorser, was called, and the 
prosecutors offered to release him. 

Le Blanc, J. held that this would not make him 
a competent witness ; for the prosecutor having never 
parted with the goods which he had agreed to furnish 
as the consideration for the bill, nor given any other 
value for it, had not acquired any property in it. He 
had therefore no right which he could release. The 
property in the bill, supposing it to be a genuine 
instrument, was still in the prisoner, and therefore, 
according to the doctrine which prevailed in cases of 
forgery, the supposed indorser could not be examined 
as a witness to impeach the validity of the bill until 
released by the prisoner. 

The drawing and indorsement of the bill were 
proved to be forgeries by other witnesses, and the 
prisoner was convicted. 
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. W . I BEX V. EDWARD RUDGE, WILLIAM 

Sfikng^^^ ^ RUDGE, and Anotiiw. 

h^Mi^^vt' (Vide Sj^encely v. De TFeZJo^, 7 £a^, 108.) 

If a witness '^fttE Dbfetedatits were indicted for stealing a quantky 
is on cross- '^ 'of '^tbctiiigs fi^bm an outhouse belonging tb tlic house 

examination. -j^^,-^. . ^^ ° ° . , 
askedaquesi^^Ffri/ZfowzPr^eef^. 

tionon somerru ' >! *■•■■■ . ^ 

eollateral , Amongst other witnesses, the prosecutors called a 
matter, m j^^^^ ^£ ^j^^ name of Waring to prove that he purchased 

order to .?; ^ . ^ ^ or r ^ 

affect his par|: of the stockings stolen, from the prisoners; 

cannot be ^® ^^^ ^® ^^^ ^''^^'^ ^y ^^ direction of the prosecutor, 
contradicted merely for the purpose of obtaining evidence against 

anoiher°wit- ' ^^^ prisoners, who were suspected of having several 
ness for that times robbed the prosecutor's warehouse. On cross- 
examination, he was asked several questions as to Ins 
former connection with the prisoners ; as to his house 
having been searched for coining instruments ; and as 
to his having before bought and sold old copper and 
brass under suspicious circumstances. He answered 
these questions by saying, it was true his house had 
been searched on suspicion of his having been engaged 
in coining, but that nothing had been found in his 
house, nor had he in fact coined any thing but some 
copper tokens for a house at Bristol^ some of which 
he produced ; and that as to the copper and brass, he 
had never bought any but openly, and without any 
suspicion of its having been stolen. To discredit 
this witness, Clifford^ for the prisoner, called another, 
and was about to inquire of him the circumstances 
attending these transactions* 

Lawrence, 



AFTER HILARY TERM, 45 GEO. IIL 233 

Lawrenc e, J. said, that the only way in which a Harris 
witness could be discredited was by general evidence ^^Canw^hri 
of persons who were acquainted with him, as to their accord, 
belief of his credibility on his oath ; that if the witness j^^, * jj^ * 
was himself asked as to any particular part of his con- ^- ^^tson 
duct, his answer must be taken ; and that he would not 149. 
permit Counsel, by asking questions of the witness 
himself as to his conduct on particular occasions, to 
avoid the general rule which the law had laid down 
for the ascertaining of credibility, and to entitle him- 
self to go into evidence of particular facts, and, 
under the pretence of contradicting the witness, to 
call witnesses who should give a history of his 
whole life. 

The prisoner was convicted of the simple lar- 
ceny. 



HILL 
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Gloucester 
Spring As* 

tfi^^L^. HILL V. WALKER and Another. 

rence, «/• 

Where a Trespass for breaking and entering the PlaintiflT^sr 
person goes ^j^g^ ^^^^ ^he fFithv Bed, in the parish of JViw- 

out sporting c/ ^ r 

with his pOTt 

friends, and 

purposely On the part of the Plaintiff, it was proved by 

leads them ^^^ witness that the Defendant Walker, and sevend 

on to ano- ^ ^ ' 

ther'sland, Other gentlemen, being out sporting attended by 
JuiityTf ^ the other Defendant (the servant of Walker), two of 
trespass, the party, whose names were Harrison, went into the 
may rwnain ff^i^^j/ Bed and shot several times, the rest of the 
^h'l^^i'-^^ party remaining in the high road adjoining; that 
friends go while the Harrisons were there, the Defendant 
on It. Walker, observing the pheasants in the cover to rise 

very fast, ordered the other Defendant to go into it 
and bring him out a dog belonging to him ( Walker)^ 
which was accordingly done. 

To contradict the witness, the two^ Harrisons were 
called by the Defendant ; they swore they only went 
into the Withy Bed, and that the Defendant 
Wisidow (the servant) remained in the road all the 
time holding the horses, and also the Defendant 
Walker^s dogs, which were not even permitted to 
enter the close. But on cross-examination of one of 
those witnesses by the Plaintiff's Counsel, it appeared 
that Walker (having had notice to keep off the 
Plaintiff's land) had, -before the party came to the 
Withy Bed, told the Harrisons that he would show 
them where plenty of game might be found, and that 

he 
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he accordingly conducted them to the Plaintiff's 
close, and pointed that out as the place he had men- 
tioned. 

Lawrence, J. upon this said, that all these persons 
being out in one party, and engaged in one common 
sport, and the Defendant having purposely led the 
rest of the party to this place, and waited while they 
went into it, he wa$ equally guilty of a trespass as if 
he had personally gone or sent his own dog into it. 
It was like the case of a burglary, while one stays to 
watch, and the other breaks into the house, in which 
case all are equally guilty, and liable to capital punish- 
ment ; so here all assisting were principal trespassers ; 
and therefore, whether the Jury believed the witness 
for the Plaintiff or those who had been called for 
the Defendant, there must be a verdict for the 
Plaintiff: which was found accordingly (a). 

Note. — At a former assizes an action had been 
brought against Mr. Walker by another tenant of 

(a) All are principals in trespass. See Comyn* Digest — Tres* 
passy C. 1. *^ If several persons set out together, or in small 
'^ parties, upon one common design, be it murder or other 
*' felony, or for any other purpose unlawful in itself^ and each 
'^ takes the part assigned him, some to commit the fact, others 
*^ to watch at proper distances and stations to prevent surprise^ 
'< or to favour, if need be, the escape of those who are more 
*^ immediately engaged, they are all, provided the fact be com* 
** mitted, in the eye of the law present at it ; for it was made 
** a common cause with them, each man operated in his station 
<' at one and the same time towards the same common end, and 
^' the part each man took tended to give countenance and pro- 
'' tection to the whole, and to ensure the success of their conu* 
*' mon enterprize." Russell on Crimes, 22, Foster , 350. 2 Hatok, 
P* C, c. 29. 8. 7 & 8. Bra, Trespass, pi. 232, cites 22 Ass, 43. 

Lord 
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Lord Berkeley^ from whom he had also notice noC 
to enter on his land. In that case Mr. JValker 
conceived that by sending his dog into the cover> 
while he stood in the high road, he should not be 
guilty oi\i trdlpassy'^d hadio donjf^ dkd ol course 
had a verdict against him in that action also (i). 

{h) In the case of Md^cfn y. 'KeHtng^ Lord Ri^ftn. 608, it iis 
said, per Holt^ C. J., that if a dog breaks a neighboiir^n dose, the 
owner will not be subject to an action for it. 
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AFTER MICHAELMAS TERM, 47 GEO. IH. 1806. 



HAMBER V. EAST. 



Trespass for breaking down a walL Whereat 

The PlamtifF having raised a wall adjoining the S^^St^ 
premises of the Defendant, the latter knocked down a trespass Sie 
the wall so newly built, insisting that the old wall asserts title, 
upon which it was built was his property. The^.®"'"^?? 
Plaintiff thereupon rebuilt the wall, and was put to, under stat. 
an expense of 22/. os. 6d. for the additional work ^^^^^ 
rendered necessary* although 

Defendant 

JermSy for the Defendant^ disclaimed any title in disclaim title 
him, saying that what the Defendant did was the 5*^ * 

effect of momentary irritation, and not as the formal 
assertion of a right. 

Verdict for Plaintiff, 22^ 05. 6^. 

Upon 
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Upon Sir V. Gibbs applying to his Lordship for 
a certificate that the title came in question, Jervis 
contended that such certificate could only be granted 
where the title came in question before the Judge ; 
but Lord Ellenborough, C. J., said, that as the De- 
fendant claimed title when he committed the trespass^^ 
he was bound to certify ; and did so accordingly. 



Deamber^. 

Where De- 
fendant 
agrees to be 
bound by 
what a third 
party lays, 
what^^ucb. ' 
thfard {Murt^ . 
8aidj§.«QKii,M 
dence. > ;. 



DANIEL v. PIT. 

-» 

This was an action for the price of a load of Port* 
land stone sold by the Plaintiff to the Defendant. 

The only question was, whether the stone sold by 
the Plaintiff to the Defendant had been delivered ta 
the Defendant by a person of the name of Coombe^ 
who was dead; and the eridenee to prove the deli<» 
very was, that the Defendant agreed that if Coombe 
iwould say he had delivered the stone, he (the Tl^- 
fendant) would be bound by it. Coombe, upon being* 
asked,^ said that he had delivered the stone, but thfr 
WHS not said in the Defendant'? presence : lipon that ' 
ground Marty at objected to the evidence. 

Bat Lord Ellen borough, C. J., admitted* the '* 
evidence, adding^ that * this veiy point had becfit* 
decided in the case of Mr. Hastings, who havlnj^ ' 
referred to one of the Begi^ms upon a elMi^ge ^^* 
having received si(mie money, was held to be bound 

by 
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by her declaration, although such declaration = was 
probably false, and went to impute a delinquency (a). 

. . . ; 1 1 1 ; 

(fl)' In th^ case of fVUliamf ^insfevf y. Jrm^ a^ Otfi^s^ 
E^(fC(ttor£f &c.| s^ch) evidence yra^ received, althougl) Uie pmoii. 
referred to was living, and might have been called. 1 Camp^ 
364; and see in note. 



DOE dem. Bailiff and Burgesses of Clun 

V. CLARKE and Others. -S'afo/) Sum- 

mer Assizes^ 
1809. 

iHis was an ejectment against several persons, who pajinentof<^ 
defended jointly. | ^enf " ^Hmd 

On the opening of the case it appeared that the !^®"c® of thle>^ 
Defendants, being severally posseslsed of cottages lord. ^ 

(which the lessors of this Plaintiff contended were^Wheref ' 

^ t6nant dis^ '''*M 

within the wastes of the borough, and encroachments^ elaims^nc^-' ^ 
upon them), had severally paid rent to the Corpor noticfe^o '^'^ '*^ 
ration, each for nis own tenement; that an;erwarq3,sary. ^^^"^^^^^ 
they refused to pay more rent, and disputed the t^itle^ ^%^u^P^^^ 
of the Corporation. >6 Taunt. 202. 

It was her^upom objected by Abbott^ for the De^^ 
fendant, ^hat the Fldntiff could not proceed against 
more than one Defendant without proving ^tibem 
joint trespassers \ and therefore, as they were np^w 
admitted to be several, he must make his election to 
proceed against one only. ,, 

But Bailey, J< said that he thought this yna not, 
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like a mere action of trespass, but that the HaintiflT 
might recover from each Defendant in a joint action 
the tenement in his several occupation. This point, 
however, he saved for the opinion of the Court, if 
the Defendants thought proper to move. The De- 
fendants Counsel then cross-examined the ThmtilTs 
witnesses, to show that the waste on which the cot- 
tages were erected was part of the lordship of Cluny 
which belonged to Lord Powis, and therefore it was 
that they disclaimed to hold longer under the lessors 
of the PlaintiflF. 

Dauncet/j for the Plaintiff, contended that the 
Defendants, having paid rent to the lessors of the 
Plaintiff, were stopped from controverting their 
title. 

Bayley, J. The Defendants having disclaimed 
to hold under the Plaintiff, are not in the same situa- 
tion as a tenant who has always admitted his land- 
lord's title. The disclaimer was a notice that they 
meant to contest the title; and, therefore, though 
I shall receive the payment of rent as primdfack 
evidence of the lessors of the Plaintiff's title, and they 
are put thereby in the same situation as if they were 
Defendants relying on their possession, yet it is merely 
prtmd facie evidence, and the proof of title in any 
other person will be an answer to such prmd Jade 
case made by the lessora of the Plaintiff, and call tm 
tliem to prove their title. ' 

The Defendants failing to prove that Lord Poms 
was entitled to the cottages. Plaintiff had a verdict^ 
against two of the tenants who had disclaimed i the 

others. 
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otheiis, v/ho had not discUumedy were acquitted v6)r 
want «f notice to quit (a)« ■■-..■,■. -.A-.jufi 



Ml 



t? 



h 
(a) In the case of Doe dem* of Williams and Anther v, Fas^ 

fualif P&aSe*s CaseSi 196, Lord Kenyan held tliat a refusal DV 
the tenithe to pay rieiit to a devisee in a lurill which Wai^doilt^st^ai 
was not sueh a disavowal of the tUle as to entitle the deviMi^tiii 
temintaiil an ejectment urithout giving a previous notice ta.^pulb 
But' \% Ae case of D^ denLCqIvert v^Fttnod^ ^P^g*^'}4 
where the Defendant, who held under a tenant for life, receive^ 
on her death a letter from the lessor of the Plaintiff, claiming as 
heir, and demanding rent; to which letter the Defendant 
answered, that he held the premises as tenant to 8, in right of his 
wife (the deceased) ; that he had never considered the lessor of 
the Plaintiff as his landlord ; that he should be ready to paV the 
rent to any one who should be proved to be entitled to it;' otA 
that, without disputing the lessor of the Plaintiff's pedigr6% J«l 
must decline taking upon himself to decide upon this cl^iai 
without more satisfactory proof in a legal manner : it was held 
that this was such a disclaimer as to make a notice to quit un- 
necessary. And Be5^,-C.J.9 is reported to have said, p. 56^^ 
'^ But I should not have thought differently even if this case had 
<< been exactly like the case of Doe v. Pa^^z^/i, because a notice 
'< to quit is only requisite where a tenancy is admitted on botn 
** sides ; and if a Defendant denies the tenancy, there cSii^SiB 
*• no necessity for a notice to end that which he says has niifej- 
^ iitence/' It is, however, to be observed, that in .this patQ.-die 
question as to disclaimeir or not could pot properly aris^; .t|Lp 
true ground upon which that decision reat^d was, that the rda- 
tion of landlord and tenant never subsisted between the parties ; 
upon the death' of flie tenant for life 'tlie 'liefendiJnt BedaSfer 
a tre^padi^er by holding over, tils interilst had c^^ed}' alitf ifo 
rentind be^ paid by hint to the revenioDiitw i jimit^ -..a- 



J ■..•;■ .i i «;•■•» ^ « ^ 
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Glouceaer pQE dem. THOMSON and Others ». PEARCE. 

Lent Assizes, 
1812. 

Where by IN this case the lessors of the Plaintiff claimed as 
virtue of a j^yigeeg in remainder named in the will of ^i/^m 

custom cer- 
tain persons Thomson ; the Defendant claimed as a pmx;haser 

Sne« we'; "^der Sarah, the widow and executrix of William 

at liberty to Thomson \ so that the only question in the cause 

gffirof' was, whether the property in question was freehold, 

^^^1*"^,^'!^^ subject to the limitations of the will, or whether it 

of iS^ Bria- '' 

vels to allot went to the executrix as a chattel interest. 

ticular spot The property in dispute consisted of a share of 
of land for ^ coal-mine in the forest of De^JW, within the hundred 

a coal-pit; 

and when of Saint Brtavels ; and it appeared that (the land 

igre?d^ljl>t ^^^^^ *^^ ^^^^*' belonging to the Crown) it had 
thegavelier from time immemorial been the custom for per- 

(*iit a turf 

and having SOUS of B Certain description, called free-miners 

cut a stick, ^yj2^ those who, being bom within the hundred^ had 

notches were worked as miners for a year and a day), to apply to 

there" were *^^ gaveller of the hundred, or his deputy, to allot 

to be part- them a particular spot of land for a coal-pit; that 

Tntended '^® vfovk was generally undertaken by a number of 

work, and persons as partners, and when the spot was agreed 

also one for , . . „ /. i 

the King and upon, the servant of the gaveller cut a turf, and 
one for the having cut a stick, so many notches were cut in it as 
that the' there were to be partners in the intended work, and 

stick was 

fastened down with pegs on the spot where the turf had been pared off, and 
the turf laid down again, after which that spot was considered appro- 
priated ; when coal was found a money payment was raad&-to the King in 
lieu of his share of the coal : A share in a coal-pit so appropriated was 
held to be freehold. 

ajso 
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also one for the King and one for the gaveller i that 
the stick was fastened down with pisgis on the spot 
where the turf had beei^ pared away, iand the turf 
laid down ag^n ; after which the 3po^ wa3 considered 
appropriated} a^d no other person took possession of 
it. The present deputy-gaveller ^aid, that during hi? 
tiine there had always been paid a small annual rent 
until they began to find coal, a,s a compejasation for 
the timbw allowed out of the fprept for the work, and 
as soon as qo^l Wj^s procured a g^%e was set, which was 
also an annual money payment for the Kiii^'s share of 
the coal ; that he h^d never known j^^ny other than 
a money payment, but he had ^eard from his pre^^ 
decessor, and other old people now dead, that in 
former times, when they could not agree, a man used 
to be put in to work on the part of the King, and 
take his share of the coal gotten from the pit ; that 
sometimes the work would be abandoned, and if that 
happened for a year and a day the King took pos« 
session aiid the payment ceased. It was also proved 
that the general reputation of the hundred was that this^ 
was freehold property, and that it went to the eldest 
son on the death of the first adventurer, and many 
instances were adduced of its having so descended, 
but some instances were also shown of the widow 
having taken possession and sold to others, even 
where there were children. One old witness stated 
that he remembered courts being formerly holdenr 
within the hundred, at which twelve free-miners at- 
tended as a jury, and the steward presided ; but no 
very distinct account was given of the constitution of 
the court, no records appeared to be in existence, 
nor did it appear that any written admissions or 

R 2 grants 
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grants of the right in question had ever been made* 
It was also proved that till of late years the only 
mode of transfer known was delivery of the pos- 
session of the windlass, but that a practice had since 
prevailed of conveying by feoffment, lease and re- 
lease, passing fines, &c. 

On this evidence the Counsel for the lessor of the 
Plaintiff contended that this was freehold ; but the 
Defendant's Counsel, on the contrary, submitted that 
if there was any right at all it was a mere chattel ; 
but that in fact it was nothing more than a licence, 
and conveyed no right whatever. 

Wood, B. I think that this is clearly freehold j it 
is the same kind of right that exists among the miners 
in the Pealc in Derbyshire^ which has been always 
so considered ; and therefore it must be liable to the 
same limitations as any other freehold property. 

Dauncey and Abbott for Plaintiff. 

JerviSy Peake and Puller ^ for Defendant. 

Verdict for Plaintiff. 



BODDENHAM 
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BODDENHAM and Another, Assignees, 

V. LEWIS. Herford 

Spring At' 
sizes f i8i2« 

The Plaintiffs offered in evidence an examination of Examination 
the Defendant taken before the Commissioners. The of Defendant 

before Com- 

witness producing it swore that he took the examin- missioners of 
ation correctly, and that after it was reduced into f ^"^"^^^J^^ 
writing he read it over to the Defendant and his be correct) 
attorney who attended on his behalf; that the at- although not 
tomey, in the presence of Defendant, admitted it to signed, 
be correct, but the Defendant refused to sign it. 

Objection was taken by Jervis and Puller, for the 
Defendant, that the examination was not complete 
till signed by the Defendant, and that he might 
have been committed for not signing. 

Abbott answered that the difference was, that if 
signed by him it was evidence alone, but that if he 
refused to sign, it was incumbent on the Plaintiffs to 
prove also by vivA voce testimony that it was cor- 
rectly done. 

Wood, B. As there are no words in the Act of 
Parliament requiring that it should be signed, I shall 
receive it in evidence («). 

(a) There is a distinction in the late Act, 6 Geo. 4, c. iG, 
between examinations taken by the Commissioners previous to 
the adjudication of bankruptcy and those taken afler such 
adjudication. By section 24. it enacted, '< That it shall be law- 
** ful for the Commissioners, after they shall have taken the oath 
*^ prescribed, to summon an^ person before them capable of 

giving 




246 CASES AT NISI PRIUS. 

'< giving any information on the bankrupt's afiairs, &c. and to 
<< examine any such person on oath &c. ; and any such person so 
*^ summoned shall incur such danger or penalty for not coming 
« before the Commissioners, or for refusing to be sworn and 
'^ examined, or not fully answering to the satisfaction of the 
*^ said Commissioners, or for refusing to sign or subscribe his 
*^ examination/' &c. as is by that Act provided as to persons 
summoned after the adjudication ; but there is no express enact- 
mefnt that such examination shall be signed. By the 34th sec- 
tion oflhe same Act, upon the appearance of any person sum- 
moned or brought before the Commissioners after adjudication 
(by virtue of the 33d section), ^^ it shall be lawful for them to 
*^ exainine any such person upon oath, ^c. and to reduce into 
'^ writing the answers of every such person, and such answers so 
<< reduced into writing the party examined is hereby required to 
" sign and subscribe.** The Commissioners have by that section 
power to commit until the provisions of the statute are com- 
plied with. 

So an examination of a prisoner reduced into writing is evi- 
dence, though not signed by the prisoner ; but by stat. 7 Geo, 4, 
c. 64, s. 2, 3, it is expressly required that such examuiation 
should be signed by the magistrate. 2 Russ. 657. 
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A. 

ACCORD AND SATISFAC- 
TION, 

See Payment. 

If a bill of sale of goods be given iii 
satisfaction of a bond debt, and it 
is aflerwards discovered tliat the 
obligor had previously committed 
an act of bankruptcy, the obb'gee 
may abandon the bill of sale, and 
sue out a commission against the 
obligor, and a co-obligor cannot 
plead the bill of sale as an accord 
and satisfaction. Hall v. Small- 
toood. Page 13 

ACTION. 

1 . Qu. Whether an action lies for re- 
fusing a voter at an election. 
IVilliams v. Levois and Another, 

That it does if there he malice ex- 
press or implied^ see in note (a), 

p. 157. 



2. No action will lie against an agent 
at the suit of his principal for 
damages arising from an act done 
on the best advice he is able to 
obtain. Miles and A/udher v. Bev" 
nard. Page 6x 

<See Agreement. Assumpsit. 

ACTION ON THE CASE. 

1. Where by reason of a representa- 
tion that a ship should sail with 
convoy,, the owner of goods was 
induced (on effecting an insurance 
of his goods) to warrant that the 
ship would sail with convoy, the 
owner will be liable to an action 
at the suit of the owner of the 
goods if she sail without convoy, 
although she may afterwards join 
the convoy, and the loss arise from 
another cause. Christin andAno^ 
ther V. DitcheU. 141 

2. But if by this representation a party 
is merely induced to put his goods 
on board, no action lies. ib. 

3. If byjthe pegljgence.Qfij. in taking 

down 
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down and rebuilding his house ad- 
joining to that of B., the house of 
B, is thrown down, A. is liable in 
damages to such a sum as was the 
value of the old house. Lakin and 
Another y.GodsalL Page 16 

4. A porter removing goods is not lia- 
ble to on action on the case for 
damages arising from accident, 
unless he be guilty of negligence. 
Hayman v. Hewitt. 1 70 

Note{a)y 171. 

AGENT. 

An agent who acts on the best advice 
he is able to obtain, is not. liable 
to an action at the suit of his prin- 
cipal for damages arising from 
that act. Miles and Another v. 
Bernard. 61 

So if an aitomej^ use reasonable care 
and skill in managing the business 
of his client, P. 62, note (a). 

AGREEMENT, 
See LsASE. 

Agreement to make paper for the 
purpose of forging assignats upon, 
to be exported to France, held 
good, and an action lay for not 
receiving the paper. ISmith and 
Others v. Marconnay and Others, 

81 

APPRENTICE. 

Indentured apprentice incapable of 
earning wages for his own benefit. 
Bright V. Lucas, 121 

His 7naster may waive the torty and 
maintain indebitatus assumpsit Jbr 
Jus wages. Note (a), /?. 1 22. 

ASSAULT, 
See New Assignment. 

ASSUMPSIT, 
See UsB ii N0 Occupation.. 



t. The grantee of an annuity, void 
on account of some informality in 
the deeds, cannot maintain an ac- 
tion for money had and received 
until he has demanded fresh deeds 
from the grantor. iViddle v. L^- 

nam. P^g^ SO 

But it is not necessary for the grantee 
to tender back the old deeds pre- 
vious to the commencement of 
Fuch action. ib, 

2. Money lent at play may be reco- 
vered in an action for money lent. 
Leapridge v. King. 32 

3. Where a man purchases at an auc- 
tion two distinct lots which adjoin, 
and which would be more conve- 
niently occupkd together, if the 
seller cannot make a good title to 
both, the buyer ma}* rescind the 
contract, and recover the deposit, 
in an action for money had and 
received. Gibson v. Spurrier and 
Another, 49 

Where articles of sale contain a condi' 
tion that any error in the particulars 
should not vitiate the sale, but a 
eompensation should be made^ such 
condition only applies to cases where 
the circumstances afford a principle 
by which this compensation can be 
estimated^ otherwise the purchaser 
may rescind the contract, P* 50, 
note (a). 

4. The value of paper made for the 
purpose of forging assignats upon, 
to be exported to France^ recover- 
able in an action of assumpsit - in 
our courts, although the Plaintiff 
knew for what purpose the paper 
was to be applied. Smith and 
Others v. Marconnay and Others. 

81 

5. If the original lessee be compelled 
to pay the ground rent, he may 
recover it bark from the assignee 
in an action for money paid, &c. 
Stone V. Evans, 94 

6. A, being a bankrupt, continues in 
possession of his estate, and grants 
a rentcharge out of certain pre- 
mises to JB.; the tenant in posses- 
sion 
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eion pays the rent to B. in order 
to prevent a distress: the assig- 
nees cannot maintain an action for 
money had and received against 
B. Darnton and Others, Auigneei, 
V. Pifrmm. Ill 

7. If ^.agrees to sell an estate to B., 
and is afterwards disabled from 
doing BO. B. may recover the 
money deposited in an action for 
money had and received, although 
the agreement was under seal. 
GreviSe v. Da Costa. 1 1 3 

When this action maintainable to re- 
cover a deposit, sec note (a), p. 1 14. 

8. Where A. has a lien upon certain 
goods of the bankrupt in his hands, 
the value of which is greater than 
the sum for which he has such 
lien, the assignees may maintain 
an action for money had and re- 
ceived for the residue. Dixoa and 
Others Y. Purse. . 187 

g. If a man educate his wife's child 
by a former husband, he cannot 
recover compensation for the board, 
maintenance and education of such 
child. Pell^ V. Ratlins and Wife. 

236 

10. If the creditors of a bankrupt 
meet for the purpose of consider- 
ing whether unnnished works of 
the bankrupt shall be finished and 
sold, and they refuse to finish it 
until one assignee agrees to find 
funds, when they all agree : the 
other assignees ure not liable for 
materials provided to tinioh the 
work. Bothomley v. Ushome and 
Others. 99 

11. Ifahusband treat his wife cruelly, 
and A. takes her into his house 
and provides her with necessaries, 
he may recover against the hus- 
band. Hodges V. Hodges- 79 

12. But he cannot recover money 
expended in the education of his 
children. ib. 

ATTORNEY. 
If upon notice given to tb« attorney 



of a. part^ to produce an agree- 
ment in his possession, he n^lect 
BO to do, he cannot be called as 
a witness to prove its contents. 
Bothomley v. Vsbomc and Another. 
101 
IChat commujiicaiions to an attorney 
are privileged, what not. See 
note {a), p. 101, 



BANKRUPTCY, 
See Witness. 

I. Buying standing crops of grass, 
cutting them down, making them 
into hay, and them selling them, 
not a trading within the bank- 
rupt Jaws. Uloxham and Other*, 
Assignees, V. Graham andOthers. 3 
Quare, haoiever, in notis, p. 7. 

3.. If the servant of A. embezzle tiis 
property, and therewith purchase 
a lease, &c. and afterwards com- 
mit an act of bankruptcy, and then 
assign the lease to A., A. has not 
sucn an equitable lien as to be an 
answer to on action of trover at 
the suit of the assignees. Bhskdrn 
and Others, Assignses, v. Graham 
and Others. 3 

Bat see in note (a), contra, 

3, If a person buy wine of a merchant, . 
but permit it to remain in the lat- 
ter's cellar for the purposes of 
ripening merely, and the merchant 
became bankrupt, the wine will 
pass to the assignees under tfae 
commission. Tanner and Others, 
Assignees, v. Bamett. 98 

4. See Assumpsit, Mo, 10. 
Ban/erupt .• Trader: 

In Tuhat cases the purchase and tale 
of profits of lands will make a 
moil a trader. P.J,n.(c). 
Act of Bankruptcy : 

Assignment of tehole or part of hit 
property. 

Except {if it be of the iMofe) am- 
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mission be not sued within six 
months, 6 Geo. 4, 16. 
In contemplation of bankruptcy. 

P.5.n.(b> 
What passes under the commission, 

P. 3> w. (a). 
Property exchanged by a^ent, mth- 

out authority y and distinguishable^ 

does not. 
Nor property obtained by fraud. 
Nor property in the hands of 

Factors, bankers, overseers. 
Nor tohere the possession of the 

bankrupt xoas tn auter droit, as 

executor or trustee or agent for a 

particular purpose. Ibid. 

BILL OF EXCHANGE AND 
PROMISSORY NOTE. 

Qu. Whether a bill indorsed in blank 
by A. to B. may be restrained in 
its negotiabili^ by a special in- 
dorsement by 6. Bland and Ano' 
ther V. Ryan, 39 

It may. N, (a), p, 40. 

The indorsee of a bUl is not dis- 
charged by reason of the holder 
having eiven the bill to the accep- 
tor, ana received his check for the 
amount, which check was returned 
for want of effects. Ridley and 
others v. Blackett, 62 

A person discounting a bill payable 
to a fictitious payee, for the Dene- 
fit of the drawer, and with know- 
ledge of the transaction, cannot 
recover against the acceptor. Hun- 
ter Y.Jeffery, 146 

Bill payable to fictitious payee payable 
to order qf draxjoer. Note («), 
p. 146. 

Such bill void, ib. 

Bill of exchange drawn by one part- 
ner is binding on his copartners. 
Sutton and Another v. Gregory and 
Another, 150 

Acceptance, what amounts to, P. 43, 
n. (a). 
Promise to accept. 
But not a promise to accept a bill to 

* be dratun at a future time. 



Though party liable to be sued on 

special promise. 
Of inland bill must be in writing on 

the bill itself 2 Geo, 4, c. 78. 
Notice of dishonour : 

What in time, P. 64, n, (a), 

ft 

BILL OF LADING. 

Where a bill of lading contained an 
exception of the perils of the seas, 
and the ship ran foul of another 
ship without fault in the master of 
either : held to be an injury by the 
perils of the seas within the ex- 
ception. Buller and Others v. 
Fisher and Others, 183 

BLACK ACT. 

Under the Black Act, 9 Geo. 1, c. 22, 
where a bam which was the pro- 
perty of the landlord, and the com 
contained therein the property of 
the tenant, was maliciously set on 
fire, the hundred were held to be 
liable to the extent of 200^. to both 
parties injured. Notice given by 
a servant of the tenant, as such, is 
sufficient in order to support an 
action by tlie landlord also. Ad' 
derly v. Hundred of North Offlow, 

206 

Black Act repealed. Note, p. 208. 

BOND. 



Bond given to a private person to 
remove a public nuisance, not 
good comme semble. Fallowes v. 
Taylor, 155 

C. 
CARRIER. 

If a common carrier demand a cer- 
tain sum for booking, and refuse 
to take charge of goods unless such 
sum be paid : if Sie goods are left 
without the sum demanded being 

. paid, and are afterwards lost, no 

action 
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fiction lies againtt the carrier. 

and Othen yJ Jackson. 185 

Chose in action i 

Nol amgnabU at common law. 

Exception : vikere by arrangement 
beliiieen the debtor, creiiitor, and 
another parti/, svch other party 
is substituted in the stead of 
the original debtor. P. 10, in 
note Co). 

CONSIGNOR AND CON- 
SIGNEE. 

Where the consignor of goods ap- 
propriates the proceeds thereof to 
the diEcharge of a particular ante- 
cedent debt, he may alter the ap- 
plication uf those proceeds at any 
time before the goods come to the 
possession of the party whose debt 
they were to discharge, unless no- 
tice has been given to him of the 
prior appropriation. Hanltey and 
Others, Assignees, \. Hunter and 
Others. 107 

Order Jbr payment of money revocable 
bdore payment or appropriation to 
the credit of person tu itihosejavour 
tbe order made. N. (a), p, 107. 



DISTRESS. 

Implements of trade are subject to 
a distress where do other goods 
are upon ttie premises. Roberts 
V. Jackson. 36 

f. 37. «■(«). 

Carriage sent to a coachmaker to be 
repaired not distrainable. Ward 
V. Ventom and Another. 126 

Growing crops not distrainable at 
common lavi. P. 8. 

Bia by statute they are. ib. 

Wearing apparel distrainable. P-SJ, 
n. («). 

A carriage standing in the yard of, 
a livery-slaMe didrainaUe, liot^), 
p.is6. 



EJECTMENT. 

If a tenant quit without any ioteotidn 
of returning, the landlord may 
enter without bringing ejectment. 
Lacey y. Lear and Others. 310 

Where a pauper is put into a cottage 
by parish officers, he may be tUTned 
out without bringing ejectment. 
Fox V. Oakley and Others. St4 

By Stat. SQ Geo. S, c. 13, *. 34, a 
month's notice and demand in writ- 
ing is to be given by the chnrch- 
viardeni in sHch case; and ^er 
that time, upon complaint made, Iteo 
Justices are to issue summons, Md 
under their hands and seals to cause 
possession to be delivered. N, {a). 

If the pauper leave the possession, it 
is not necessary to pursue the pro- 
visions of the Act, but the chdrch- 
wardeiu may enter itito possession. 



Where by virtue of a custom ce^n 

fiersons catlcd freeminers were at 
iberty to apply to the g&reller of 
the hundred of St.Briatelt to. al- 
lot them a particular apot of land 
for a coal-pit ; and when the spot 
was agreed upon, the gaveller cut 
a tun, and having cut a stick, so 
many notches were cut in it as 
there were tu be partnen in, the 
intended work, and also one for 
the king and one for the gaveller; 
that the stick was fastened down 
with pegs on the spot where the 
birf had been pared off and |aid 
down again, afler which that spot 
was considered appropriatedf vhep 
cool was found, a money payment 
was made to the kins in heu of his 
share of the coal: A diare ip a coal- 
pit so appropriated was held to be 
freehold. Doe dem. Thomson and 
Othen V. Pearce. 343 

EVIDENCE. 
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EVIDENCE, 
Sec Prxsumption. 

1 . In an action on a bill of exchange, 
which the Defendant contends to 
be a forgery, other bills were 
handed to the Jury for their in- 
spection (being literate) to com- 
pare the hand-writing. AUeshrook 
V, Roach. Page 27 

Compariion of hands not admissible in 
evidence. Exception: tohere it is 
impossible to obtain better evidence. 
P. 28, 29, n, (a). 

What huyuoUdge of hand-writing suffi- 
cient. P. 29, n. (a). 

s. A letter received by the Plaintiff 
from a third person, and given by 
him to the Defendant, is not evi- 
dence of the truth of its contents 
as against the Plaintiff. Cottle 
V. Champion, 45 

3, The entry of a clerk deceased in 
the book of a notary-public is evi- 
dence. Sutton and Another v. Gre- 
gory and Another. 150 

4« Reputation of lands being part of 
a manor, and copyhold, good evi- 
dence. Doe d. Jones v. Richards. 

180 

5. Entries of Bnes levied, and an an- 
cient deed (not relating to the 
lands in question) wherein was 
contained a covenant for further 
assurance, provided the party 
should not have to travel from 
the city of Bristol^ unless to the 
castle of St. B, for the purpose 
of levying a fine, evidence of re- 
putation that St,B. was a court 
having jurisdiction to take the 
acknowledgment of fines. Good- 
title d. Braine and Others v. Deia> 
and Wife. 204 

6. To prove an allegation that a cause 
was carried down to trial, it is ne* 
cessarv to produce the nisi prius 
recordf, though it be not alleged 
that the cause was in fact tried* 
Parry y ofi«, S^c. v, Collis. 47 

7. An adjustment of a policy is no 



evidence of a loss. Garron v. 
Galbraith. • Page 37 

Made under fuU Jcnonoledge of dl the 
circumstances, prima Jacie evidence 
of such circumstances; party may 
show that he xioas misinformed^ im- 
posed oHy or had mistaken the law. 
P. 38, n. (a). 

8. If a bond be declared on as lost, 
and it is unknown who are the sub- 
scribing witnesses, it may be 
proved aliter. Keeling v. Ball. 

88 

9. Hand*writing cannot be proved by 
a person who has seen letters from 
time to time franked by the De- 

. fendant. Carey v. Pitt. 130 

10. Witness must form his judgment 
from the hand-writing, not from 
extrinsic circumstances. Da Costa 
v. Pym. 144 

11. Wnere the Defendant agreed to 
be bound by what a third party 
should say, what such third party 
said is evidence of the fact. Daniel 
V. Pit. 238 

12. Examination of the Defendant be- 
fore commissioners of bankruptcy 
(proved to be correct), evidence 
although not signed. See the Act 
6 Geo. 4, c. 1 6, in note (a). 



F. 



FACTOR. 

Where a factor sells goods as his 
own, and fails, the purchaser may 
set off a debt due from the factor 
to him in an action by the princi- 
pal. "George v. Claggett and An- 
other. 131 

See Stat. 4 Geo. 4, 6 Geo* 4, in note. 

FRAUDS (Statute of). 

1. A tenant from year to year by parol 
cannot be discharged from pay- 
ment of rent for the current year 
by a parol agreement of the land- 
lord to accejft a third person as 

tenant, 
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tenant, unless the latter take pos- 
session ; it being surrender within 
the statute of frauds. Taylor 
V. Chapman* ^^g^ ^9 

What a surrender or assignment by 
act or operation of lato xoithin the 
statute. See p. 20, n, (a). 

2. Although a promise on a considera- 
tion not to sue out execution on a 
judgment against another be at its 
commencement by parol, if it be 
afterwards acknowledged in writ- 
ing to a third party, it is not within 
the statute of 29 Car. 2, c. 3, s. 4. 
Longfellow v, Williams. 225 

G. 

GENERAL ISSUE. 

1. Upon non estjacium^io which the 
Plaintiff replies generally, the De- 
fendant may take advantage of a 
variance in setting out the deed 
upon oyer. Gunter v. Smith, 1 

2. Where A, agreed to do work for a 
certain sum of money for B,y and 
Uie latter afterwards purchased 
some of the materials which were 
worked up hy A.i Held that the 
sum expended upon the materials 
must be set off, and could not be 
given in evidence under the gene- 
ral issue. Allinson v, Davies. 82 

3. See Libel, No. 2. 

H. 

HABEAS CORPUS. 

Habeas corpus ad testificandum will 
not lie to bring up a prisoner in 
custody for high treason. Lang* 
stone and Others v. Cotton. 21 

Habeas corpus ad test.^ horn applica^ 
tion to be made for ; by whom may 
be granted. P. 21 , n. (a). 

HIGHWAY. 

Change of highway. Wilkinson v. 
Bagshavi). 165 



HUNDRED. 

l» Under the Black Act the hundred 
are liable to the amount of 200/. 
to each person injured (having 
several interests). Adderly v. 
Hundred of North OffUrtv. 

Page 206 

2. Notice by the servant of the tenant, 
as such, is good notice for the re- 
versioner also. ib. 



HUSBAND AND WIFE. 

1 . If a husband treat his wife cruelly, 
and A. take her into his house, 
and provide necessaries for her, 
he may recover against the hus- 
band the money so expended. 
Hodges V. Hodges, 79 

2. No action is, however, maintainable 
in such case for the board and 
education of the children. ib. 

3. If a hqsband educate his wife's child 
by a former husband, he cannot 
recover compensation from such 
child when she comes of age. 
Pelly V. Rawlins and Wife. 226 

I. 
INDICTMENT. 

Where there are counts in an indict- 
ment for forging a bill, acceptance 
and indorsement, the prosecutor 
is not driven to elect on which he 
will proceed. Rex v. Young* 228 

If the objection %hai an indictment 
contains distinct charges he made 
before the Defendant has pleaded or 
the Jury been charged^ the Judge 
may quash the indictment* 

If after y he may put the prosecutor to, 
his election ; but no objection in or* 
rest of judgment. Nott (f^p. 928. 

INFANT. 

1. Money advanced to place out an 
infant apprentice is not recoverable 

on 
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on a promise by infant to repay; 
not being necessaries. Smith v. 
Gi^m and Wife. Page 59 

Jnfani mat/ bind kimtelfjbr his good 
teaching and inttnulton, tnhereby 
he ma>/ profit himtelf aftenaardi. 
A'.(u),p.50. 

3. Though an infant who has entered 
into u contract cannot be com- 
pelled to coi)q>1ete it, he cannot 
. maintain an action 10 recover back 
a deposit. WUton v. Kearse. 196 

JOINDER OF PARTIES. 

Wiere A. was indebted to B., and 
- afiennirdB C. entered into part- 
nership with S., end A. contracted 
a further debt with both, and then 
fiettled an account with both, ae 
well upon what was due to B. be- 
fore his partnership with C. aa 
upon the debt contracted after- 
wards : Held that B. and C. might 
join in an action on an account 
stated. Moor and Another v. Hill. 



JUDGMENT. 

Upon a judgemnt twenty years old 
arises a presumption of payment. 
Curteis and Another v. Fitxpalrick 
and Another. Qi 

L. 

LANDLORD AND TENANT. 

1. A notice to quit on Lady-day ia 
a good termination of a holding 
ei^er from Lady-day old or Lady- 
day new style. Denn dem. IViUan 
T. tf alter. 194 

3. A tenant mqr by the general rules 
of husbandry carry off. straw or 
' hay Gram the premises. Gwigh 
V. Howard. 197 

3. A mortgagee of a term is liable to 
the ground-rent, although he may 
not enter into possession. Slone 
V. Evant. 94 



I 4. If a tenant quitwJthout any ioton- 
don of returning, the landlord may 
enter without bringing ejectment. 
Lacey v. Lear and Another. 

Page 3IO 
5. Payment of rent is prima Jacie 
evidence of title in the landlord. 
Where t«nant disclaims, no notice 
to cjuit is necessaiy. Doe d. Bailiff 
and BurgetKt <if' Clun v. CtarJce 
and Others. 339 

lyhat amowUt to uich a ditclaimer by 
the tenant. Seen.{a),p,3^i. 

LEASE. 

An agreement on a lease-stamp, 
whereby A. agrees to let to B. cer- , 
tain premises from Michaelmas 
next, upon condition that he should 
paint, &c., amounts to a lease. 
Doe d. Green and Another v.'Fidler. 
33 

Whether an imtrumenl a leaie or 
agreement, dependeiU on intention 
^partiei. 

If it tramfer poMtiiion, a lease. 

OtheraiUe not, although conttaning 
words of present demise. 

Tenant hound to pay rent, although 
premises he destroyed by fire, even 
though fsception tn the leaie as to 
camaUiet by £re. So where the 
landlord bound lo rebuild. P.i-J,n. 

So where premises letjnm year to 
year, the landlord may Tecacer fir 
use and occupation, although pre- 
raises Irumt Snen, ib. 

Tka tenatft has no equity to restrain 
the landlord from bringing an ac- 
tion on the covenant. ib. 

Tenant with a covenant to rebuild, no 
equity to compel latfdlord to expend 
money recevoMd frwa jin insurance 
office on prevdse: being btUTii. ib, 

LIBEL. 

1 . With what intent a writing is pub- 
lished is for the consideration of 
the Jury. The King dgainst. 
Reeves, .§^ 

The 
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The Jury may compare the particular 
passage tvith the whole publication. 
lb, 87, in note. 

2. In an action for alibel the defendant 
may on the general issue prove in 
mitigation of damages any grounds 
of suspicion short of facts which 
would, if pleaded, have amounted 
to a justification. KnobeUv. Fuller 
and Another. Page 139 

LIEN. 

1. Calico-printers have a general lien 
for their balance. Webb v. Fox 
and Another, 167 

JVho have a general lien. Note (a). 

2. If A. have a lien on goods of a 
bankrupt in his hands, and B., 
without knowledge of any act of 
bankruptcy, pay A, the sum for 
which he has a lien, and advance 
a further stim to the bankrupt 
upon those goods being delivered 
to him, B.has the same lien as A., 
and also a further lien upon the 
further sum advanced by him to 
the bankrupt. JJisoon and Others 
V. Furse, 187 

M. 
MARRIAGE (Promise of). 

1. A general promise to marry is 
a promise to marry at request. 
Atchinson v. Baker, 103 

2. Bodily infirmity arising after con- 
tract is a good reason for either 
party to break off the match, ib. 

3. The declaration for breach of 
promise of marriage need not state 
settlement of fortune. 1 24 

MEASURES. 

What a measure will contain can be 
proved only by the production of 
the measure in court. Chenie and 
Another v. Watson, 123 



MONEY HAD AND RECEIVED. 
See Assumpsit. 

The grantee of a void annuity, on 
account of informality in the deeds, 
cannot maintain an action for 
money had and received, to recover 
back the money, until he has de- 
manded fresh deeds from the 
grantor ; but the grantee need not 
tender back the old deeds previous 
to the commencement 01 an ac- 
tion. Widdle V. Lynam, Page 30 

MORTGAGEE. 

A mortgagee of a term is liable to 
ground-rent, though he does not 
take possession. Stone v. Evans. 

Et lid. in note. 

N. 

NEGLIGENCE. 

If by the negligence of A. in taking 
down and rebuilding his house ad- 
joining to that of B.; the house of 
B, is thrown down, A, is liable 
only to such sum in damages as 
was the value of the old house, 
and not to the whole expense of 
building a new one. Lakin And 
Another v. GodsalL 16 

NEW ASSIGNMENT. 

Where to an action of assault the 
Defendant justifies in defence of 
his master, the Plaintiff cannot, on 
the replication de injurid sud pro^ 
pridy snow his assault on the master 
to have been justifiable, but should 
new Assign, IVebher v. Liversuch. 

NOTICE. 

Notice to produce a written demand 
of a thing, for which an action of 
trover is brought, is unnecessary. 
Hammond and Another y. Plank, g6 

PARTNERS. 
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PARTNERS. 

One partner may bind his copartner 

by drawing a bill of exchange. 

Sutton and Ancftker v. Gregory and 

Another. Page 150 

Implied authority for one partner to 

hind another tn aU cases of simple 

contract. 
Not if notice to the contrary. 
Nor if the party had reason to suppose 

the one partner had no authority. 
Not hy deed. 
Where authority to dratv bills on par' 

ticular terms, those terms must he 

complied with. 
Or it mil not hind. 

PAYMENT. 

1 . A. being a creditor of B, and hav- 
ing an account with C, directs B. 
to remit the money to C. ; B. keep- 
ing cash with a banking-house 
wherein C. is a partner (though he 
also carried on a separate busi- 
ness), gives an order to the bank- 
ing-house to place to the credit of 
C. the money due, so as to make 
the same as a payment by a bill at 
1^ month to A ; the bankmg-house 
accordingly writes to C. an ac- 
count of the order, who answers 
that on that day month he will 
credit A.^ and on the same day 
writes to A. to the like effect; 
before the day on which the credit 
was to be given arrives, and before 
it was actually given, the banking- 
house becomes bankrupt: Held 
that this was no payment. Pedder 
and Others v. Watt and Another. 41 

2. A bill or check, ah initio bad or 
ineffectual, does not operate as 
payment. Hall v. Smallwood. 1 3 
Ridley and Others v^ BlacJcett. 62 

PERJURY. 

Perjury cannot be assigned on an an- 
swer in Chancery denying a pro- 



mise absolutely barred by statute 
of limitations. Rex v. Benesech^ 

Page 93 

POLICY OF INSURANCE. 

1. Policy at and from all or any of 
the Windward and Leeward Islands 
to London, on the freight from tlie 
time that any part of the cargo 
should be put on board ; are goods 
put on board previous to the ship's 
arrival at the Windward and Lee- 
ward Islands protected by the po- 
licy ? the ship having arrived there 
with the goods (homeward cargo) 
onboard. Barnes v. Akers, 22 

That they are not, see p. 23, n. (a). 

Adjustment of a policy does not ad- 
mit the loss. 3y 
Garron v. Galhraith. Ih, n. (a). 

2. A wife making an insurance on her 
husband's life need not prove her 
interest. Reed v. Royal Exchange 
Assurance Company. 70 

3. What a stranding withm the mean- 
ing of a policy. Burnett and An- 
other V. Kensington. 71 
Note{b),p.'j^ 

4. Warranty of a ship that she is Ame^ 
rican, does not mean that she is 
American-built, but that she be- 
longs to an American. Wilsoii v. 
Backhouse, 1 19 

What a conv<w within the meaning of 
a policy. N (a), p. 1 43. 

PORT DUTY. 

Coals sent from Newcastle to Lon- 
don pay a port-duty according to 
the Newcastle chaldron. Linskill 
and Others v. Read. 68 

PRESCRIPTION. 



e 

4 



Where A. and B. are in possession o 
lands under C, B. cannot prescribe 
for a right of way over the land 
of C. Large v. Pitt. 152 

PRESUMPTION. 

Twenty years affords a presumption 

of 
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CvrttU T. Fii fit t k k . 93 

3. To a bond of npra^ of *o jrm 
sunding n pIfdfJ iater Jie, 
pajrmentiSDda releaie. Torebnt 
tfae iHCAumpboD 4> psjiBoiCt m 
flSnntt iDMf by d^faiuBt D^ 
fore a mater n C hiMij, «» 
prDdaoed; in wfaicA he (bei^ die 
■on-oi-lnr of the eU^ee) nrore, 
that having ap^ied to the oU^ee 
fordier to SMOt him, the latter re- 
fbied, 9Kpn^, that he had ahead j 
had his liiare of the estate ; that 
he nikht do as Ik deaaed with 
iriiatfie had, as be dHwld never 
call on faini for it. Altboog^ the 
preaumption nf payinent was 
thereby r^utted, it was nererthe- 
less eridence also of the bond 
baTiDg been cancdled, or other- 
wise legally discdtarged. WaA- 
ington V. Brytntr. 900 

PRINCIPAL AND AGENT- 
See AoBBT. — Factok. 

!• If A. permit B. to draw bills in bis 
name) he ia liable, as drawer, to 
ignorant indorsees; altboueb he 
may have no interest in, or know- 
le^e of, the particoUr bilb 
drawn. SmUhandOtAenv.Stanger 
and olhtrt. 1 16 

a. But he ii not liable to a payee 
haTiog knowledge of the trans- 
action, or to his creditors. CuTtit 
and Othert v. Bam. 1 19 

See aUo note (n), p. 1 18. 

3. Where a factor sells goods as his 
own and foils, the purchaser may, 
in an action brought against him 
by the principal, set off a debt due 
from the factor. George t. Clag- 
gett and Another. 1 3 1 

REGRATING. 

An oSence at common law. Rex v. 
Rtaiy. igo 



Wl^re a bctor sdls goods as his on 
and fwls, d>e purchaser oiay, in 
an action brougfat aninst him by 
tbe principal, set on a dd>t due 
from tbe uctor. George v. Gag- 
gett ami Amotker. 1 31 

See Gekbbal Isstra, No. 3. 



Sheriff's officer may maintain an ac- 
tion fiM" fees on an express prmnise. 
Ormerod t. Fetkell. 77 

SHIP. 

Proper^ in the person who builds it 
primi faeie. MUe» and Otherr, 
Auigaeet, v. Damiem, 60 

Prmerty ta. P. 60, «. (/). 

Poueuion and ad* q^ oTmerthip 

prenunpiive evidence of, 
BUi o^ lale. Regittry Aclt. 

STAMP. 

If a promissory note be altered by 
consent of parties at any time after 
it has once been paid away, a new 
stamp is requisite. Wilson r. 
Jiutice, 96 

Wien a new stamp necessary. See 
note (a), p. 96. 

SUBPCENA DUCES TECUM. 

A perscm served with (uipeaa d^eea 
tecum, IB not compelled to produce 
an instrument by virtue of which 
he committed a trespass. Milea 
and Others, Atstgneet, v. Davuon. 
58 

An attorney to a party aorved with a 
subpeena duces tecum is not obliged 
to produce instruments of nia 
client in hia custody, nor to prove 
ita contents- Eotkamlty v, Utbome 
and Another, 

S Procttt 
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Process of sub, du, te. compulsory to 
produce^ p, 56. n. (c.) 

If no legal excuse for wiMolding, 

Person served bound to bring the in- 
strument required. 

Question of law whether he is to pro- 
duce it, 

7%e notice to produce any instrument 
must be sufficient^ or party not 
bounds although the instrument be 
in court, p, 57, n. («/). 



T. 



TRADE. 

An American subject cannot trade 
from England to India, fi^ilsofi 
V. Backhouse. 120 

Penalties o/g Sf 10 ^.3, repealed. 

Exclusive right of trade granted thereby 
not put an end to. Note (a), p, 121. 

TRESPASS. 

1. A person taking possession of a 
ship with the consent of the plain- 
tiff's agent is not liable to an 
action of trespass at the suit of 
the principal for so doing. Miles 
and Others v. Daxvson. 59 

2. Where, at the time of committing 
a trespass, the defendant asserts 
title, the Judge will certify under 
stat. 23 & 24 Car. 2, c. 9, although 
the defendant disclaim title at the 
trial. Harnber v. East. 237 

3. A Judge will not certify a wilful 
trespass unless there be proof of 
personal notice. Bevans v. Rey- 
nolds and Others. 217 

Qu. Whether a Judge be bound to cer- 
tify on proof of notice. Note (a). 

4. Where a person goes out sporting 
with his friends, and purposely 
leads them to another's ground^ he 
is equally guilty of u trespass 
although he may not himself ac- 
tually go upon the land. Hill v. 
tValker and Anoiher, 234 

5. A person is liable to trespass if be 



send Ills d(^ into a close. lb, p.236 ; 
but not if the dog break the dose. 
Ibid, in note, 

TROVER. 

Where goods are distrained which 
are not liable, an action of trover 
may be brought by the owner 
without a demand and refusal. 
Ward ▼. Ventom and Another. 1 26 

USE AND OCCUPATION. 

Agreement to grant a lease to S, 
when 5. should hare erected cer- 
tain buildings on the premises to 
be demised; no coTcnant to pay 
rent before the execution of the 
lease. S. after the buildings are 
erected, holds the premises subject 
to the terms in tne lease, but is 
liable in assumpsit for use and 
occupation. Banister w. Usborne. 

U. 

UNITY OF POSSESSION 

Extinguishes a right of way by pre- 
scription. Large v. Pitt, 152 

Does not extinguish a watering- place. 
Note (a), 153, «. (a), 154. 

Things having their original out of 
lands extinguished. Ibid. 

But not things derived otherwise ; as 
watrens. Ibid. 

Nor things charged on the person ; as 
annuities, Sfc, Ibid. 

What estate must be to operate as an 
extinguishment. 

Way of necessity cannot be extin- 
guished. 

USURY. 

Wliere a warrant of attorney was 
given to confess judgment for a 
sum of money borrowed at usury, 
and the defendant was in execu- 
tion on that judgment ; in an ac- 
tion on a bill accepted by him in 

order 



^ 
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order to procure hie redemption 
therefrom, he may dispute the 
legality of the couBideration on 
which such warrant of attorney 
was given. Edmonton v. HaiehiKs. 
173 
A bood given to secure 1 ,000 /., which 
was usurious, is afterwards can- 
celled, and a new bond U entered 
into for securing the principal with 
legal interest: held, that as this 
last bond was not made to secure 
the performance of the original 
usurious contract, it was valid. 
fTrigit V. IVkteUr. 175 



VARIANCE. 

A general promise to marry being a 
promise to marry at request, evi- 
dence of a promise to marry after 
a future uncertain event will not 
support a declaration stating a 
general promise. Atckimon v. 
Baker, \ 03 

Where, up<» oyer of a deed the de- 
fendant of a deed let it out un- 
truly, and the plaintiff replied 
generally, the defendant may take 
advantage of the vanance on non 
est factum. Gunter v. Smith and 
Another. 1 

What course the ptaintiff should have 
pursued. See p. a, in note (a). 

Variance befmeen matter in teriting or 
in print produced in evidence, and 
the recital or tetling forth thereof 
oa record, moji be an^ded. QGeo.4, 
c. 15. Page a, n. (c.) 
In what cases. Ibid. 
On payment of cotts. Ibid. 

W. 



Where A. and B. are in possession 
of lands under C, B. cannot pre- 



scribe fur a right of way over the 
landof ^. iMrge v. Put. 152 

When claimed b^ grant, p. 153» «•(")■ 
iVhen by prescription. 

WITNESS. 

I. If a witness be asked on cross- 
examination a question on some 
collateral matter in order to affect 
his credit, he cannot be contra- 
dicted. Rex V, Rudge. 93a 

3. The supposed indorser of a hill is 
incompetent to prove the forgery 
of the indorsement ; and where 
such bill was indorsed by the pri- 
soner and delivered by him to the 
prosecutor, no consideration hav- 
ing passed between them, a release 
by the prosecutor is ineffectual to 
make the supposed indorser com- 
petent ; for the property of the 
bill still remained in the prisoner. 
Rex v. Young. aaS 

IVilness supposed to be interested in a 
forged instrument competent by 
statute. Ibid, in note, 

3. On an objection to the title of an 
estate sold, that it is subject to a 
right of common not disclosed at 
the time of purchase, a commoner 
is a good witness. Gioson and 
Another v. Spurrier. 4y 

4. A bankrupt is a competent wit- 
ness to defeat his bankruptcy, by 

E roving the act of bankruptcy to 
ave been concerted. Miles and 
Others, Assignees, v. Dawson. 5+ 

{Bat see in note p. 54, contra, errata et 
addenda.) 

j. A bankrupt is not a good witness 
for his assignees unless he release 
his allowance. Schneiderand An- 
other V. Parr, 66. Dixon and 
Others y. Purse, 187. 

6. An attorney for a party is not 
obliged to produce an agreement 
in bis custody, nor to prove its 
contents, Bothomley v. Usbome 
and Another, p. 56, n. (c). 

7. In an action against the owner of 
a ship for goods supplied, the 

s a master 



A TABLE OF THE PRINCIPAL MATTERS. 



master is a competent witness to 
prove the ownership. Roxvcroft v. 
Bassett- 199 

8« Party robbed is a competent wit- 
ness against the hundred. Porter 
V. Hundred ofRegland, 203 

9* A person who will be entitled to a 
distributive share of an intestate's 
property is an incompetent witness 
for the administrator in an action 
brought against him as such. 
AUington Y. Bearcrqft, 212 

A creditor is not competent for the 
executory but a paid legatee is. N. {a). 

10. A broker in an illegal stock- 
jobbing transaction is not com- 
pellable to give evidence of it, 
though he is only liable to ape- 
cuniary penalty. Raines, v. ToW' 
good. 105 

See Stat. 46 Geo. 3, c. 37, n. (a), 105. 

11. Where one of two defendants in 
trover suffers judgment by default 
he may be cailled as a witness to 
prove the other not guilty. JVard 
V. Veaton and Another. 127 

Sed quare, A liability to costs will 
render a witness incompetent on the 



ground of interest ; and it would 
seem that, in the above case, he 
would be liable to the costs of the 
action. Note (b), p. 128. 

12. Where man and wife are divorced 
by Act of Parliament, the wife is 
not competent to prove a contract 
made by the husband previous to 
the divorce. Monroe v. Twistle- 
ton, 219 

A mistress is a competent witness for 
or against the man with whom she 
cohabits. Note (a), p. 220. 

1 3* A witness is not bound to answer 
a question put for the purpose of 
discrediting him. Millman v. 
Tucker. 22s 

Sed quitre. Note (Jb\ p. 223. 

14. No inference is to be drawn by 
the jury of the truth of the fact 
from a witness's refusal to answer. 
Ibid, et in note (a), |7. 223. 

15. If a witness is asked such a ques- 
tion and answers it, bis answer 
must be taken ; he cannot be con- 
tradicted by calling another wit- 
ness. Rex V. Rudge, p. 232^ and 
cases in margin. 



ERRATA ET ADDENDA. 



Page 54, n. (a), in fine, add — But in a late case in the Exchequer, of Btmu v. Titley, 1 M^Clc" 
land and Young, 897, that Court thought they were bound by the current of authorities (cited 
in that case) to hold, that a bankrupt was not competent as a witness to any hct tending either 
to defeat or to sustain his commission. The Court there appeared to consider that had it been 
res nova, they should, from the general principles of evidence, have been led to hold the bank- 
rupt competent to defeat his commission, and have suffered him to be asked " whether the act of 
bankruptcy was not collusive." See further Smallcomhe v. Bruges, M'Cleland, 46. 
Page 62, line 20, for " drawer," read ** drawee." 
Page 70, line 8, for " the widow," read " a witness". 
Page 152, line 1, f(rr " on," read " or." 
Page 228, line lS,ii note,ybr " Leigh," read *' Serjeant." 



THE END. 
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